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To the Office of Regulations:
Disability Rights Education and Defense Fund (DREDF)', the Law Foundation of

Silicon Valley?, the National Senior Citizens Law Center’, Legal Services NYC (LS-
NYC)* and Judge David L. Bazelon Center for Mental Health Law’ submit these

' DREDF is a national law and policy center dedicated to protecting and advancing the civil rights of
people with disabilities through legislation, litigation, advocacy, technical assistance, and education and
training of attorneys, advocates, persons with disabilities, and parents of children with disabilities.

* The Law Foundation of Silicon Valley is a free legal services agency based on San José, California.
These comments are submitted by three of its programs: Mental Health Advocacy Project (MHAP), Public
Interest Law Firm (PILF), and Health Legal Services (HLS). MHAP![S mission is to empower people
identified as having mental or developmental disabilities to live more independent, secure and satisfying
lives through the enforcement of their legal rights and the advancement of their social and economic well-
being. PILFI[s mission is to protect the human rights of individuals and groups in the Silicon Valley area
who face barriers to adequate representation in the civil justice system, using impact litigation and
advocacy. PILF focuses its efforts on behalf of elders, youth, individuals with disabilities, those who are
frequent victims of illegal discrimination, and those who are poor. HLS[S mission is to remove barriers to
health stability and secure justice by providing comprehensive legal services to individuals living with
chronic or life-threatening conditions.

? The National Senior Citizens Law Center mission is to protect the rights of low-income older adults.
Since 1972, the National Senior Citizens Law Center has worked to promote the independence and well-
being of low-income elderly and persons with disabilities, especially women, people of color, and other
disadvantaged minorities. Through advocacy, litigation, and the education and counseling of local
advocates, we seek to ensure the health and economic security of those with limited income and resources,
and access to the courts for all. Because we believe in publicly-funded safety net programs, we work to
preserve and strengthen Medicaid, Medicare Part D, Social Security and SSI. To guarantee fair treatment,
we work for greater access to federal courts for citizens and for better enforcement of consumer s legal
rights in safety net programs.

* Legal Services NYC (LS-NYC) is the largest organization exclusively devoted to the provision of free
civil legal services to the poor in the nation. For over forty-three years, LS-NYC has provided quality legal
representation to low-income New Y orkers through our nineteen neighborhood offices located in diverse
communities throughout New York City. Each year, our staff assists approximately 750 clients to obtain or
maintain Social Security Disability Insurance (SSDI) or Supplemental Security Income (SSI). LS-NYC
also helps coordinate New York State(s Disability Advocacy Program (DAP). Statewide, DAP has served
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comments’ in response to the Social Security Administration(s (SSA) November 5, 2010,
request for ideas and suggestions regarding its planned Section 504 Self-Evaluation,
published at 75 FR 68395.

over 90,000 people seeking assistance with federal disability benefits. As a coordinator for the New York
City region, LS-NYC also provides support services to dozens of disability benefit advocates. These
support services can include training sessions, advice, co-counseling, and information relating to disability
law.

> Judge David L. Bazelon Center for Mental Health Law is a national public interest organization founded
in 1972 to advocate for the rights of individuals with mental disabilities. The Center has engaged in
litigation, policy advocacy, and public education to preserve the civil rights of and promote equal
opportunities for individuals with mental disabilities. The Center works closely with other disability
groups to advocate with the Social Security Administration about their programs benefitting people with
mental disabilities.

® These comments are also submitted on behalf of the following legal services organizations:

Valory Greenfield, Senior Public Benefits Attorney
Florida Legal Services, Inc.

3000 Biscayne Boulevard, Suite 102

Miami, FL 33137

(305) 573.0092 x 205

F 305.576.9664

valory@floridalegal.org

www.floridalegal.org

Jonathan M. Stein. General Counsel
Community Legal Services, Inc.
1424 Chestnut Street

Philadelphia, PA 19102-2505

(215) 981-3742

F (267) 765-6481
JStein@clsphila.org

www.clsphila.org

Catherine M. Callery, Senior Attorney
Empire Justice Center

Telesca Center for Justice

One West Main Street, Suite 200
Rochester, NY 14614

(585) 454-4060

F (585) 454-4019
kcallery@empirejustice.org
WWwWw.empirejustice.org

Louise M. Tarantino, Senior Attorney
Empire Justice Center

Telesca Center for Justice

119 Washington Avenue

Albany, NY 12210

(518) 462-6831

F (518) 462-6687


http:www.empirejustice.org
mailto:kcallery@empirejustice.org
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mailto:JStein@clsphila.org
http:www.floridalegal.org
mailto:valory@floridalegal.org

Office of Regulations
Social Security Administration
December 6, 2010

Itarantino@empirejustice.org

Lisa Krisher, Director of Litigation
Georgia Legal Services Program
104 Marietta Street, Suite 250
Atlanta, GA 30303
lkrisher(@glsp.org

www.glsp.org

Linda Landry, Senior Attorney
Disability Law Center

11 Beacon Street, Suite 925
Boston, MA 02108
617-723-8455 (Voice)
617-227-9464 (TTY)
617-723-9125 (Fax)
llandry@dlc-ma.org

www.dlc-ma.org

Patricia E. Wall, Esq., Executive Director
Homeless Action Center

1432 Franklin Street

Oakland, CA 94612

(510) 836-3260

F (510) 836-7690
PWall@homelessactioncenter.org
www.homelessactioncenter.org

Craig Acorn, Managing Attorney

New Mexico Center on Law and Poverty
720 Vassar Drive NE

Albuquerque, NM 87106

(505) 255-2840

F (505) 255-2778
craig@nmpovertylaw.org
www.nmpovertylaw.org

Robert Capistrano, Director of Advocacy & Training
Steven Weiss, Regional SSI Advocacy Coordinator
Bay Area Legal Aid

1735 Telegraph Ave

Oakland, CA 94612

p: (510) 663-4744 x5206

f: (510) 663-4740

sweiss(@baylegal.org

http://www.baylegal.org

Julie Aguilar Rogado, Deputy Director
Legal Services of Northern California
517 12th Street

Sacramento, CA 95814

T (916) 551-2179

F (916) 551-2196
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jaguilar@lsnc.net
www.lsnc.net

James Preis, Executive Director

Mental Health Advocacy Services, Inc.
3255 Wilshire Blvd., Ste. 902

Los Angeles, CA 90010

(213) 389-2077

jpreis@mbhas-la.org

www.mhas-la.org

Kevin Liebkemann, Chief Section Counsel, Disability Rights Initiative
Melville D. Miller, Jr., President and General Counsel

Legal Services of New Jersey

100 Metroplex Drive, Ste. 401

Edison, NJ 08818

732-572-9100

KLiebkemann@]lsnj.org

www.lsnj.org

Jeremy Rosen, Policy Director

National Law Center on Homelessness & Poverty
1411 K Street, NW

Suite 1400

Washington, D.C. 20005

(202) 638-2535 x210

jrosen(@nlchp.org

http://www.nlchp.org/

Virginia Knowlton, Executive Director
Maryland Disability Law Center
1800 N. Charles Street; Suite 400
Baltimore, MD 21201

410-727-6352

virginiak@mdlclaw.org
http://www.mdlclaw.org/

Greg Bass, Director of Litigation
Lucy Potter, Staff Attorney

Maria Morelli-Wolfe, Staff Attorney
Greater Hartford Legal Aid

999 Asylum Avenue

Hartford, CT 06105

(860) 541-5002

Iporter@ghla.or
http://www.ghla.org

Abigail Coursolle, Greenberg Traurig Equal Justice Works Staff Attorney
Western Center on Law and Poverty

3701 Wilshire Boulevard, Suite 208

Los Angeles, CA 90010

(213) 487-7211

acoursolle@wclp.org
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SSA asks:

What aspects of our facilities, activities, and programs should we
evaluate? Should we perform a self-evaluation of individual facilities or
perform a more general evaluation of our facilities, activities, and
programs?

How can we best provide an opportunity for persons with disabilities, their
family members, and those who work with or advocate for persons with
disabilities to participate in the self-evaluation? Should we conduct public
meetings, obtain ideas and suggestions through the solicitation of written
comments, or obtain input through some other method?

Iplludt:[-bcuuuu—.)()h‘r-ui—iht:-l CIabItation-act-01-19 75#p-2t).) Our organizations have
extensive experience representing the rights of individuals with disabilities, both in
matters pertaining to SSA-administered benefits and rights under Section 504, and in
other contexts. We submit the below comments to aid SSA in conducting its Section 504
Self-Evaluation.

I. Background

The regulations implementing Section 504 of the Rehabilitation Act of 1973
(Section 504) set forth general prohibitions against discrimination based on disability in
federal agencies and federally funded programs. (45 C.F.R. §§ 85 et seq.) Section 504
protects all persons who have physical or mental impairments [that substantially [limit]
one or more major life activities, [who have] a record of such an impairment, or [who
are] regarded as having such an impairment.[] (45 C.F.R. § 85.3.) Section 504 (s

http://www.wclp.org

Dara Schur, Director of Litigation
Fred Nisen, Staff Attorney
Disability Rights California
Bay Area Regional Office

1330 Broadway, Suite 500
Oakland, CA 94612

Tel: (510) 267-1200

Fax: (5§10) 267-1201

TTY: (800) 719-5798

Toll Free: (800) 776-5746
fred.nisen(@disabilityrightsca.org
www.disabilityrightsca.org
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regulations require that agencies must, among other things: a) ensure that affected
person receive notice of their protections against disability discrimination (§ 85.12); b)
ensure that [[n]o qualified individual with handicaps shall on the basis of handicap be
excluded from participation in, be denied the benefits of, or otherwise be subjected to
discrimination under any program or activity conducted by the agency[1(§ 85.21(a)); ¢)
make programs readily accessible and useable including making buildings physically
accessible (§ 85.41); d) [take appropriate steps to ensure effective communications[(§
85.51(a)), including provision of "appropriate auxiliary aids where necessary to afford an
individual with handicaps an equal opportunity to participate in, and enjoy the benefits
of, program or activity conducted by the agency[(§ 85.51(a)(1)); and e) afford effective
complaint procedures to ensure that the agency complies with its obligations under
Section 504 (§ 85.61).

1I. Recommendations

In light of all of the above, we believe that SSA should include the following in
its Section 504 self-evaluation:

A. Evaluation of SSA’s Current Policies, Including Section 504
Enforcement Policy

SSA should identify all current policies relevant to employee operating
instructions and carrying out the law, regulations and rulings and evaluate whether they
are consistent with SSA [s obligations under Section 504, as described more fully in
Sections B and C, below. This evaluation should include examining whether relevant
policies comply with or undermine Section 504 rights in any way. Further, SSA should
identify all policies that contradict each other, and that may thereby compromise existing
Section 504-compliant policies. We are especially concerned with policies that lack
necessary rights-conferring language, which may confuse and/or mislead staff and the
public as to rights under Section 504. Such an evaluation calls for both general and
individualized evaluations of facilities, activities, policies and programs. We are
available to help review and identify pertinent policies.

Moreover, SSA should evaluate whether it has a clear Section 504 enforcement
policy (or policies) that covers all of the applicable Section 504 regulations. This
assessment should include an examination of whether the policy is adequately publicized
in its manuals and other informational materials for staff, applicants, recipients,
beneficiaries, and the general public.

If SSA determines that it does have a Section 504 enforcement policy, SSA
should evaluate whether that policy adequately provides for reasonable accommodations
and program modifications necessary to afford applicants, recipients and beneficiaries
'meaningful access[Jto benefits administered by SSA. SSAIS obligation to provide
reasonable accommodations and program modifications to such individuals is discussed
in greater detail in Section B, below.
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SSA should also evaluate whether its Section 504 enforcement policy (if it exists),
is adequate to ensure that SSA employs non-discriminatory methods of administration in
all aspects of its benefits programs through enforcement of Section 504 requirements. An
enforcement policy should provide for: a) adequate training and supervision of staff to
implement the policy (e.g., training of staff to offer and provide reasonable
accommodations and program modifications to individuals with disabilities); and b)
adequate notice to applicants, recipients and beneficiaries regarding the requirements of
Section 504. Regarding such notice, the preamble to 45 C.F.R., part 85.12, underscores
the agency!(s affirmative obligation to inform affected persons of such information:

Section 85.12 requires the agency to disseminate sufficient information to
employees, applicants, participants, beneficiaries, and other interested
persons to apprise them of the rights and protections afforded by section
504 and this part. Methods of providing this information include, for
example, the publication of information in handbooks, manuals, and
pamphlets that are distributed to the public to describe the agency's
programs and activities or in connection with recruitment; the display of
informative posters in service centers and other public places; or the
broadcasting of information by television or radio.

(53 Fed. Reg. 25595 (July 8, 1988).) SSA should evaluate whether it has agency-wide
policies regarding the provision of such notice, as well as whether such notice is actually
provided to affected persons on both an agency-wide level and at SSA field offices.

However, if SSA does not have a Section 504 enforcement policy, or if that policy
is inadequate, SSA should set forth a program for developing and implementing a Section
504 enforcement policy that ensures that individuals with disabilities are protected from
discrimination in SSA'S programs.

B. Elements of an Adequate Section 504 Enforcement Policy

We believe that effective Section 504 enforcement policy requires, at a minimum,
the following elements:

1. SSA should make written assurances addressing methods of
implementation and enforcement of every substantive Section 504
regulation as found at 45 C.F.R., part 85 et seq.

2. All relevant SSA policies should contain information to offer and
provide every SSA applicant, recipient and beneficiary reasonable
accommodations and program modifications as necessary to
ensure meaningful access to benefits administered by SSA,
including those benefits for which disability is not a condition of
eligibility, such as age. Section 504 policies should include
specific assurances regarding physical and program access,
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processes for offering and providing reasonable accommodations
and program modifications, including effective communications,
and auxiliary aids and services. E.g.:

Systematic and periodic reviews of SSA programs and
facilities to ensure readily accessible and useable programs,
including physical access to buildings;

Assistance to complete necessary forms, including
applications and appeals of adverse determinations;

Assistance to gather necessary documentation (e.g.,
identification, citizenship/immigration status, treating
physician reports, impairment-related work expenses, and
employer subsidies);

Assistance to challenge the accuracy of information
adverse to an individual’s eligibility for SSA benefits (e.g.,
citizenship/immigration status, felon status);

Waiver of SSA program requirements, that, if applied,
would have a discriminatory effect, such as substituting an
office visit with a home visit if a face-to-face visit is
required or waiver of certain reporting requirements that
normally cannot be waived;

In the event of any adverse determination regarding SSA
benefits due to non-compliance with SSA program
requirements, offering to determine whether a disability
basis for a [good causel Jexemption to the imposition of
such requirements may exist, so that benefits are preserved
back to the date that would apply in the absence of such
non-compliance;

Effective procedures for enforcement of Section 504
compliance by state agencies responsible for disability
determinations; and

Appropriate steps to ensure effective communications
with individuals with disabilities, including providing for
the use of auxiliary aids. [Auxiliary aids means services or
devices that enable persons with impaired sensory, manual,
or speaking skills to have an equal opportunity to
participate in, and enjoy the benefits of, programs or
activities conducted by the agency.[(45 C.F.R. § 85.3.).
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SSA policy should include provisions for giving primary
consideration to individual requests for auxiliary aids and
services. (45 C.F.R. § 85.51(a)(1)(i).)

3. Notice of rights under Section 504 should be given in a variety of
forms (i.e., in accessible language and format) and at every stage
of the application and review process, particularly at any stage
involving a decision affecting a person(s benefits. Notice should
be provided prominently, including, but not limited to, postings at
field offices and written statements in SSA informational
materials, on applications, on notices of adverse determinations,
and prominently on SSA[s website. Effective notice of Section
504 rights should be provided by SSA representatives upon each
contact with a SSA applicant, recipient, or beneficiary, including
contacts by telephone and with all personnel at SSA field offices,
including security guard personnel who are often the first point of
contact for people entering SSA field offices. SSA[s Section 504
notice policy should, at a minimum, include:

a. Mailing a brochure to all SSA program participants
regarding the rights of participants with disabilities,
including information about how to obtain help and file a
disability discrimination complaint. The same brochure
should also be available in SSA office waiting rooms;

b. Creating, distributing, and posting a poster informing all
applicants, recipients and beneficiaries with disabilities of
their right to reasonable accommodations and program
modifications, with examples, including information about
how to obtain help and file a disability discrimination
complaint; the poster should be placed in all SSA office
waiting rooms;

c. Including in relevant SSA notices information necessary to
inform every SSA applicant, recipient and beneficiary of
his/her rights under Section 504, in simple language and
with examples of reasonable accommodations and program
modifications, as described above;

d. Including in all relevant SSA forms an inquiry whether the
applicant, recipient or beneficiary requires extra help to

comply and/or respond due to a disability; and

e. Including in SSA'S medical documentation forms language
informing applicants, recipients and beneficiaries that SSA

9
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will assist in making medical appointments, obtaining
needed medical verification, getting forms and other
medical documentation returned to SSA for those who need
such assistance because of their disability.

SSAIS policy should incorporate at least the following methods to
ensure that SSA personnel are appropriately screening and
identifying individuals who need reasonable accommodations
and/or program modifications:

a. Procedures for screening and identifying applicants,
recipients and beneficiaries who may need reasonable
accommodations and/or program modifications, including
persons applying for or receiving benefits on a basis other
than disability. Such procedures should be developed with
input from the disability community to understand and
recognize disabling conditions that may affect ability to
comply with SSA program rules;

b. Procedures for determining needed accommodations and/or
program modifications, including procedures for
responding to requests by applicants, recipients and
beneficiaries for accommodations and/or program
modifications;

c. The database field (in an application or case file) indicating
the presence of a disability requiring reasonable
accommodation and/or program modification should be
made prominent by a flashing color, to alert a
representative entering data into or accessing the file that
an accommodation and/or program modification may be
needed;

d. A field should be added to application and case files to
delineate the nature of the accommodation and/or program
modification to be provided;

e. When the needed accommodation is oral (in addition to
written) notice, an alert should be sent to the SSA
representative whenever a written notice is issued,
prompting the worker to call the client in a timely manner;
and

f. An alert should be sent to the SSA field office
representative when an applicant, recipient or beneficiary

10
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who requires an accommodation and/or program
modification is scheduled to receive notice of adverse
action for not complying with SSA program rules. The
alert should issue before the adverse action is mailed, and
the SSA representative should attempt to contact the
applicant, recipient or beneficiary to offer and provide an
accommodation and/or program modification as needed to
complete the required process.

SSA must ensure that staff receive sufficient training on Section
504 requirements and must monitor compliance with Section 504
by all SSA program components, including field offices,
teleservice representatives, and state agencies responsible for
disability determinations. As such, SSA policy should include:

a.

Conducting mandatory training for staff on Section 504
compliance, including training of all staff on the Section
504 rights of individuals with disabilities; all relevant
policies; screening and identification procedures discussed
above; and possible reasonable accommodations and/or
program modifications that could and should be provided
for applicants, recipients and beneficiaries;

Adopting a system of supervisory reviews whereby SSA
supervisors periodically review knowledge and
implementation of Section 504 requirements, including
SSAIS Section 504 policies and practices, by SSA
representatives and state agency representatives responsible
for disability determinations, as part of formal and informal
performance evaluations, such as random spot checks of
personnel. SSA should ensure that formal reviews, or
similar reviews, are conducted at least annually for all SSA
representatives and supervisors performing initial and
ongoing eligibility determination functions; and

To facilitate appropriate Section 504 monitoring, oversight
and accountability, SSA should formally include Section
504 compliance as part of its quality control programs; e.g.,
issue quarterly public reports which indicate[] by SSA
office, SSA program, type of disability and type of
reasonable accommodation and/or program modification[ |
the number of cases identified to SSA and by SSA as
requiring a reasonable accommodation and/or program
modification in that quarter; and the number of cases
afforded a reasonable accommodation and/or program

11
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modification in that quarter; the number of alerts issued in
that quarter regarding batch closings for clients identified

as requiring a reasonable accommodation and/or program
modification.

C. Scope of Self-Evaluation

In sum, all aspects of SSA programs (not just disability programs) should receive
Section 504-oriented attention in your evaluation. Some of these programs, by definition,
serve individuals with severe impairments and SSA often has actual knowledge of a
claimant(s particular physical and mental limitations that might require accommodations
and/or program modifications. Others serve individuals on another basis, such as age,
many of whom are disabled and entitled to protection under Section 504. SSA programs,
and their contractors, should thus be examined and reformed as necessary to ensure that
personnel are particularly well trained in identifying consumers who do not self-identify
as needing accommodations and/or program modifications, informing consumers of their
rights to disability accommodations and/or program modifications, and in implementing
such accommodations and/or program modifications.

SSA should particularly evaluate how to make its disability accommodation and
program modification process proactive instead of reactive in all of its programs.
Currently, SSA has very little information posted on how a person with a disability can
proactively request an accommodation and/or program modification before a dispute
arises. We can find very little guidance to SSA staff on how to make claimants aware of
their right to do so, or process and document such a request. Rather, SSA posts
information on (and has forms for) how to file disability discrimination complaints, after
a dispute arises. SSA should evaluate how it can use a more proactive approach to help it
comply with Section 504 requirements, and reduce the need for disability discrimination
complaints.

Your regulations, POMS, and other sub-regulatory guidance should be thoroughly
evaluated to determine whether they provide clear instructions to SSA staff and others on
the need to accommodate people with disabilities, and what it means to do so. Critical
steps like the claims adjudication rules should receive special attention. These
requirements should be reinforced with training of SSA staff to ensure that the rules and
policies are implemented, as required by Section 504.

SSA should review whether those policies and procedures are effectively
implemented at regional and local field offices, and by SSA teleservice personnel. SSA
should also review the policies and procedures of the agencies and organizations with
whom it contracts to provide services (e.g., state agencies that make disability
determinations for SSA-administered benefits eligibility) to ensure that those agencies are
also complying with Section 504.

12
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D. Obtaining Input from Affected Persons

We believe that SSA should conduct public meetings throughout the country,
obtain ideas and suggestions through the use of third-party surveys, interviews of affected
persons, solicitation of written comments, and input through other methods suggested by
persons with disabilities, their family members, and those who work with or advocate for
persons with disabilities. SSA should affirmatively seek input from organizations that
are comprised of and/or serve individuals with disabilities, including legal services
organizations (such as our own), non-profit social service agencies, protection and
advocacy agencies, centers for independent living, and peer organizations of individuals
with disabilities. SSA should also actively reach out to organizations that are comprised
of and/or serve seniors.

111. Conclusion

Thank you for considering our recommendations for SSA[S Section 504 Self-
Evaluation. We look forward to providing additional input throughout the Self-
Evaluation process and are available to assist SSA to resolve these concerns. If you have
any questions, please contact Larisa Cummings, Staff Attorney, DREDF, at (510) 644-
2555 ext. 5245 or lcummings@dredf.org.

Sincerely,

Arlene Mayerson, Directing Attorney
Larisa Cummings, Staff Attorney
Disability Rights Education and Defense
Fund

3075 Adeline Street, Suite 210

Berkeley, CA 94703

Tel: 510.644.2555

Fax: 510.841.8645

Eiiimmmﬁ%irm

Ilsa Branch, Supervising Attorney
Mental Health Advocacy Project

Kyra Kazantzis, Directing Attorney
James Zahradka, Supervising Attorney
Melissa A. Morris, Senior Attorney
Public Interest Law Firm

Law Foundation of Silicon Valley
152 North Third Street, 3rd Floor
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San Jose, CA 95112
(800) 248-MHAP

Fax (408) 350-1158
Telephone (408) 292 9730

Gerald Mclntyre, Directing Attorney
National Senior Citizens Law Center

3435 Wilshire Blvd., Suite 2860

Los Angeles, CA 90010-1938

Office: 213-639-0930

Fax: 213-639-0934

meintyre@nscle ord

www.nsclc.org

Kevin M. Cremin, Director of Disability and
Public Benefits Law

Legal Services NYC

350 Broadway, 6th Floor

New York, NY 10013

Phone/Fax (646) 442-3575

Lewis Bossing, Senior Staff Attorney
The Bazelon Center for Mental Health
Law

1101 15th Street, NW, Suite 1212
Washington, DC 20005

P: 202-467-5730

TDD: 202-467-4232

F: 202-223-0409

lewisb@bazelon.ord

bvww bazelon org]
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