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The Disability Rights Education and Defense Fund, Inc. (DREDF) appreciates the opportunity
to comment on thEqual Employment Opportunity Commission (EEOC) proposed Regulations to
Implement the Equd&mployment Provisions of the Americans with Disabilithes (ADA), as
Amended.

Founded in 1979 by people with disabilities and parents of children with disabilities, DREDF is
a national law and policy center dedicated to advancing and protectingitimeglts of people with
disabilities. For three decades, DREDF has remained -baaddstaffled by members of the disability
community, pursuing its mission through education, advocacy and law reform efforts. Nationally
recognized for expertise in tiveterpretation of federal disability civil rights laws, DREDF has been
intimately involved in the passage process leading to most of those laws. We have also participated i
most of the U.S. Supreme Court decisions interpreting those laws, includilegppidn as party or
amicuscounsel, and have offered comments on previous regulations promulgated by both the EEOC
and the U.S. Department of Justice to implement the ADA.

Our comments on the proposed regulations follow. For convenience and taeid this
submission includes: (1) a table of contents, identifying the page number on which discussion of each
identified subject begins; (2) a Obullet pointO that summaries DREDFOs general position and
recommendation as to each identified subject; (Bpee extensive discussion of each identified
subject that includes citations to relevant authpatd (4) proposed revised regulatory language,
where relevant.

Thank you for your time and attention.
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Overall Comments

BULLET POINT: the proposed EEOC regulations are generally faithful to the congressional goal of
broad definitional coverage that does not require extensive analysis, and avoids undue focus on the
preliminary question of whether a particular individual has a “disability.” The regulations properly
direct focus to the critical inquiry of whether discrimination has occurred. In finalizing examples,
the EEOC should pay particular attention to commenters with relevant expertise and experience

The Proposed Regulation Generally Reflect the Clear Congressional Goal to Focus on
Discrimination Analysis, Rather Than Preliminary Question of “Disability”

DREDF understands the proposed EEOC reguldtionise a strong statement of support for, and
generally effective implementation of, the clear Congressional mandate to restore a broad definition o
"disablity” under the ADA and othidederal disability civil rights laws.

As emphasized by theDAAA? itself, the definition must beonstrued broadly, to the maximum
extent permitted by statutory languagéne ADAAA clearly invalidates a series of U.S. Supreme
Court and lower court desions that failed to fulfill Congress's original expectation as to definitional
interpretation. Sgecifically, there was an expectatitrat the 199@®DA definition of disability
would be interpretedonsistent witlexpans/e Rehabilitation Act authorityhat predates the passage
of the ADA itself. The proposed EEOC rule is generally faithful to teaffirmed expeetion.

Additionally, the ADAAArequires that the emphasis in questions of disability discrimination is
properly on the critical inquirgf whether a individual with a disability habeen discriminated
against on the basis of disabilityvith these Amendments, Congress has explicitly confirmed
thatthere shouldhot be undue focus on the preliminary question of whether a partmersonis an
individual with a Odisabilit) Such a threshold preoccupation simply creates yet another access
barrier for people with disabilities, eviscerating finenary ADA purpose of ensuring effectiv
disability nondiscrimination The proposed EEOC rulis generally faithful to this mandate.

The further specific comments offered here use this clear congressional mandate as a touchstone
commending the many instances in which the proposed rule is faithful to this mandate, angnigentif
instances wheredgustments or clarifications are advised to nfoitly implement congressional intent.

! The EEOCE®Notice of Proposed Rulemaking (NPRM) was published at 74 Fed. Reg-48430 (Sept. 23,
2009). In addition to proposed regulation language, the NPRM includes introductory language offering
supplementary information and discussing regulatory procedtir&$43148439 (hereinafter generally
Olntroductory DiscussionQ); and Interpretive Guidance on Title | of the Americans With Disabilitoedere,
as an Appendix to the regulation at 4848450 (hereinafter generally OGuidanceO).

“Americans with Diabilities Act Amendments Act of 2008, Pub. L. No. 1325, 122 Stat. 3553559
(2008)(hereinafter generally OADAAAO or OAmendmentsO).



DREDF Comments on EEOC Proposed ADAAA Regulations
Comment on FR Doc # E22840

November 23, 2009

Page4 of 41

DREDF Commends the EEOC’s Efforts to Offer Practical Examples and Urges the
Commission to Pay Particular Attention To Commenters In Finalizing Examples

DREDF also cormends the EEOCOs efforts offer practical exantiplesghout the regulatiorie
help illustrate appropriate application of definitional analysis to a variety of impairments and
situations In preparing final examples, DREDF urges the Commission to p&gyar attention to
commenters with relevant expertise and experiaste particular impairmentand their affects on
life activities.

Retroactivity

BULLET POINT: The ADAAA is directed at restoring what Congress understood to be the original
broad scope of the ADA definition of disability. Thus, notwithstanding the formal ADAAA effective
date of January 1, 2009, the new Amendments can and should play a role in the interpretation of
discrimination claims prior to that date.

It is DREDFOs position thiie clearCongressional intent expressed in the ADAAA can and
should appropriately influence interpretation of clasmising prior to January 1, 2009. elkecognize
that the ADAAA was enacted witha statutory effective date of January 1, 208 thatti includesno
explicit Congressional statemesftretroactively. For this reason, a numbefeaferal circuitcourtsof
appeahave concluded that the Amendments have absolutely no relevance to claims arising prior to
2009° This is alsappears to bthe position taken by the EEGCHowever the Amendments leave
thetechnicalstatutory language of thisability definition unchanged, arttieyare clearly directed at
restoringwhat Congress understood to be the original broad scope of that langea@s reason,
the Ninth Circuit has correctly recognized that Othe ADA sheds light on CongressOs original intent
when it enacted the ADAORohr v. Salt River Agric. Improvement and Power D&35 F.3d 850,
861 (9" Cir. Feb. 13, 2009). Because thdgiral intent is clearly relevant to pending cases, the
Amendments should thus play a role in the interpretation of earlier claims, notwithstanding the lack of
formal retroactivity.

% See, e.glytes v. D.C. Water and Sewer AuB2 F.3d 936, 93942 (D.C. Cir. Jul. 21, 2009)
Milholland v. Sumner Couy Bd. of Educ.569 F.3d 562, 565 {6Cir. Jul. 2, 2009)Winsley v. Cook
County 563 F.3d 598, 600 n.1Tir. Apr. 22, 2009); andEEOC v. Agro Distribution555 F.3d 462,
469 n.8 (§' Cir. Jan. 15, 2009).

* See EEOC OQuestions and Answers on thieéof Proposed Rulemaking for the ADA
Amendments Act of 2008, availablehdtp://www.eeoc.gov/policy/docs/qanda_adaaa_nprm.html.
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Further Regulatory Impact Analysis Not Required

BULLET POINT: Economic changes resulting from implementation of the ADAAA will be below
the $100 million threshold for “economically significant” regulations. There is sufficient basis to
conclude that any additional accommodation costs arising from the ADAAA will not reach this
threshold. There are also important cost savings resulting from the ADAAA'’s clarity as to the
broad scope of coverage. This clarity will reduce the volume of costly litigation, reduce the
costs of litigation that will occur, and facilitate valuable workplace and economic participation
by people with disabilities. If it is determined that further analysis is required, such analysis
must take into account such economically beneficial effects, as well as the accommodation
costs-savings expected over time from ongoing medical and technological advances.

Given purportedly limited codienefit research, the EEOC has asked for public comment on
whether economic changes resulting from implementation of the ADAAA will be below the $100
million threshold for Gmnomically significantO regulations. It is DREDFOs position that available
research addressing costs of reasonable accommodations provides a sufficient basis for concluding t
any additional accommodation costs arising from the ADAAA will not reashtiineshold. Such a
conclusion is particular justified given thestorativenature of the Amendments, as the EEOCOs
promulgation expressly notes. Sawoductory Discussion/4 Fed. Regat 48435 (recognizing that
while the ADAAA doeseject previougudicially imposednterpretatios of existing statutory
language, O[c]leary this is not likely to be a sweeping chdogpGrposes of cost analypis
Additionally, over time ongoing medical and technological advances can be reasonably expected to
redu@ both existing and new accommodation costs associated with the ADA or its Amendments.

Moreover, there will also be important cestvingsresulting from the ADAAAOS clarity as to
the broad scope of coverage. This clarity will reduce the volume @y dibgation, reduce the costs
of litigation that will occur, and facilitate valuable workplace and economic participation by people
with disabilities. Specifically, definitional clarity will (1) encourage employers to focus on eliminating
employment barers, rather than challenging disability status; (2) encourage employers and employees
to focus on resultsriented, interactive problem solving as to accommodation issues; and (3) facilitate
employment of people with disabilities, with resulting favoeadtonomic impact. To the extent that
litigation remains unavoidable, the ADAAA reduces the need for costly experts to address Odisability,
and streamlines the issues requiring judicial attention. If it is determined that further analysis is
required, sch analysis must take into account such economically beneficial effects, as well as the
accommodation costavings expected over time from ongoing medical and technological advances.

> In the final regulatory discussion of such research, DR&IBFurges the Commission to pay
particular attention to ctdying information submitted by commenter Burton Blatt inge.
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Express Broad Construction References

BULLET POINT: the proposed EEOC regulations appropriately make multiple references to
Congress’s express mandate that the “disability” definition must be broadly construed and must
not demand extensive analysis. The Commission should consider adding additional such express
references where relevant.

ADAAA statutory languagés replete with eferences tthe clear congressional mandttat the
OdisabilityO definition must be construed broadly, to the maximum extent permitted by the ADA, and
must not demand extensive analysishe proposed EEOC regulatiossnilarly include many such
express referenceSeee.g.,29 C.F.R. @ 1630.1(c)(@s togeneral purpose and constructior2P
C.F.R. © 1630.2(j)(2)J(as to Osubstantially limits()9 C.F.R. & 1630.2())(5)(@s to examples of
impairments that consistently meet the definiti@d)C.F.R. & 1630(p (7)(ii)(as to major life activity
of working) and 29 C.F.R. @ 1630.2(k)(2) to record of disability) These references are an
appropriate ananportant reminder of the fundamahbroad construction principles that undergird all
proper definition analysisin light of this, the Commission should consider adding additional such
express references in other sections of the regulations, such as those addressing Omajor ke activity,
Omitigating measures,O Oepisodic impairmami€ivegarded asO coverage.

Primary Focus on Discrimination, not “Disability” Definition

BULLET POINT: the proposed EEOC regulations appropriately follow Congress’s express mandate
to ensure emphasis on the critical inquiry of whether discrimination has occurred, avoiding undue
focus on the on the preliminary question of whether a particular individual has a “disability.”

® See Pub. L. No. 11825, & 2(a)(1), 122 Stat. at 3553 (in enacting the ADA, OCongress intended that
the Act E provide broad coverageO); Pub. L. No.-B28, & 2(b)(1), 122 Stat. at 356dentifying

express Congressional purpose of Oreinstating a broad scope of protection to be available under the
ADAO) Pub. L. No. 116325, @ 2(b)(5), 122 Stat. at 3554 (noting that restrictive-p@30

definitional interpretation by courts Ohas createthappropriately high level of limitation necessary

to obtain coverage@ndPub. L. No. 116825, = 4(a), 122 Stat. at 3555 (amending the ADA statutory
definition set out at 42 U.S.C. © 12102 to add a new Section 12102(4)(A) mandating: OThe definition
of disability in thisAct shall be construed in favor of broad coverage of individuals undekehiso

the maximum extent permitted by ttist.O)

" For reasons unrelated to the merits of Obroad constructionO provisions, we docootinerathe

similar Obroad constructionO references contained in the proposed 29 C.F.R. @ 1630.2(j)(6). As
discussed below, it is DREDFOs position that it is unnecessary, and potentially confusing, for the
regulations to include a separate category of impairmentsrteat @ may notO meet the definition.

We thus urge the elimination of proposed Section 1630.2(j)(6) in its entirety. However, to the extent
that thisprovisionN or some version of Kl is retained, it should properly include express Obroad
construction@rovisions, such as those currently set out in 29 C.F1836.2(j)(6i).
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The ADAAA requires that the emphasis in questions of disability discriminatioopegy on the
critical inquiry of whether a individual with a disability habeen discriminated against on the basis of
disability. With these Amendments, Congress has explicitly confirmedtbeg shouldhot be undue
focus on the preliminary questiof whether a particulgserson is an individual with a Odisabilify.O

The proposed regulatissimilarly note this clear interit. Such an approach is necessary if
discrimination is to be effectively eliminated, ensuring that the threshold defimtjamy does not
create yet another access barrier for people with disabilities.

“On the Basis of” Substituted for “Because of” Disability

BULLET POINT: the proposed EEOC regulations appropriately explain that “on the basis of” is
substituted for “because of” disability to ensure emphasis on the critical inquiry of whether
discrimination has occurred.

The Guidanceto the proposed regulatioappropriately note€OConsistent with the
Amendments Act, revisions have been made to the regulations and thigiappeefer todndividual
with a disabiliGand@ualified individuabas separate terms, amdchange the prohibition on
discrimination ta®n the basis of disabilifinsteadof prohibiting discrimination against a qualified
individual Qvith a disaliity because of the disability of such individu@D. Guidance Introductior74
Fed. Regat48444-48445 See als®?9 C.F.R. @ 1630.4(a)(1pPub. L.No.110-325, & 5(a), 122 Stat. at
2557 (specifying changes to the statutory language of to 42 U&$12141(8),12112and 12114(ajo
accomplish these amendments).

The Guidance alsoffers an appropriate explanation for teagressional intent behind these
changesquoting legislative history: Q@ ensures that the emphasis in questions of disability
discrimination is properly on the critical inquiry of whether a qualified person has been discriminated
against on the basis of disability, and not unduly focused on the preliminary question of whether a
particular person is a Operson with a disabilityZ4®@d. Regat 48445 quotingStatement of the
ManagersO to Accompany S. 3406, The Americans with Disabilities Amendment£@@8 of
(CBenate ManagersO Statei®gait 17.

8 See Pub. L. No. 11825, & 2(b)(5), 122 Stat. at 3554 (explicitly identifyirigeintent of Congress

that the primary object of attention in cases brought under the ADA sheuwitiether entities covered
under the ADA have complied with their obligations, and to convey that the question of whether an
individualOs impairment is a disability under the ADA should not demand extensive analysisO).

% See, e.g., 29 C.F.R. & 1630.2(jffoting that construction of Osubstantially limitsO must be
Olc]onsistent with CongressOs clear intent in the [ADAAA] that the focus of an ADA case should be ¢
whether discrimination occurred, not on whether an individual meets the definition of
OdisabityO)iting statutory Section 2(b)(5)
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No Negative Implication From Omissions

BULLET POINT: the proposed EEOC regulations appropriately follow Congress’s express mandate
that various exemplary lists included in the ADAAA are illustrative, not exhaustive. The regulations
are correct in expressly noting that no negative implications should be drawn from omissions of
some particulars from such lists.

DREDF commends the EEOC for multiple express statements that no negative implication
should be drawn from the inevitable omission of some relevant particulars from the lists of illustrative
examples provided at various ptsinn the proposed regulationSee, e.g., 29 C.F.R. o
1630.2{)(3)(i)(examples of major life activities in @ 1630)2() and @) not exhaustive); 29 C.F.R.
11630.2()(3)(ii)(examples of possible affects on major bodily functions in & 163@2600t
exhaustive); 29 C.F.R. @ 1630.2(j)(5)(ii)(examples major life activities in @ 1630.2(j)(5)(i) not
exhaustive) 29 C.F.R. & 1630.2(j)(5)(iii)(examples of particular impairments in & 1630.2(j)(5)(i) not
exhaustive)?

Given the importance of this principledefinitional analysisit is also appropriate tadd
similar expressOno negative implicatiop@visionsto other keyregulatory provisionsvhere
examples arelearly specified to be illustrative but not exhaustivehis would include provisions
regardilg mitigating measuresyhich are identified as neexhaustive irstatutory languag¥
DREDFthusurges the Commission to includa express Ono negatim®lication{nstructionas to
mitigating measuredy addinga new suksection to the current 29 CH.a 1630.2(j)(3), as follows:

a 16302(j)(3)(v) No Negative Implication From Omission of Particular Mitigating Measures

The examples provided in this section are intended to illustrate some types of mitigating
measures. Other measures not specificdytified in this section may also constitute
mitigating measures.

9 For reasons unrelated to the merits of express Ono negative implicationO provisions, we do not her
commend thaimilar Ono negative implicatiom&ferences contained in the proposed 29 C.F.R. o
1630.2(j)(6). A discussed below, it is DREDFOs position that it is unnecessary, and potentially
confusing, for the regulations to include a separate category of impairments that Omay or may notO
meet the definition. We thus urge the elimination of proposed Sectior2{@) in its entirety.

However, to the extent that this prowsﬂNnor some version of K is retained, it should properly

include express Ono negative implicationO provision, such as that currently set out in 29 C.F.R. on
1630.2(j)(6)(ii) and (iii).

' See Pub. L. No. 11825, o 4(a), 122 Stat. at 3556 (amending the ADA statutory definition set out at
42 U.S.C. 012102 to add a new Section 12102(4)(E)(i) identifying Omitigating mesasires
as0)(emphasis added).
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Interpretation Consistent with Pre-1990 Rehabilitation Act Authority

BULLET POINT: the proposed EEOC regulations appropriately note that Congress intended the ADA
definition of “disability” to draw on pre-1990 case law expansively construing the definition of
“handicap” under the Rehabilitation Act.

The Amendments clearly express CongressOs intent to conform interpretation of the ADA
OdisabilityO definition to p@90authority constring the Rehabilitation Act of 1973, as amended, 29
U.S.C. o 704796. As the Amendments properly acknowledge, such authority was generally
expanlsgive in natur€. The proposed regulatismppropriately reference this clear congressional
intent

Updated Terminology

BULLET POINT: the proposed EEOC regulations properly acknowledge that amendments to the
ADA “disability” definition reflect current terminology preferences. These amendments are
nevertheless intended to track with the former term “handicap” that was used in the
Rehabilitation Act, and expansively construed in pre-1990 case law. The proposed regulations
also appropriate use the currently preferred “intellectual disability” instead of “mental
retardation.”

12See Pub. L. No. 11825, = 2(a)(R 122 Stat. at 3553 (Owhile Congress expected that the definition
of disability under the ADA would be interpreted consistently with how courts had applied the
definition of a handicapped individual under the Rehabilitation Act of 1973, that expeciadionth

been fulfilled®); and Pub. L. No. 1325, & 2(b)(3), 122 Stat. at 3554 (identifying Congressional

intent Oto reinstate the reasoning of the Supreme Court in School Board of Nassau County v. Arline,
480 U.S. 273 (1987) which set forth a broad vidwhe third prong of the definition of handicap under
the Rehabilitation Act of 19730).

13 See Guidance Introduction, 74 Fed. Reg. at 48444 (referencing the Amendments intent to redress
post1990 developments that Ofailed to fulfill CongressOs expettatidhe definition of disability
under the ADA would be interpreted consistently with the broad interpretation of the term
Ohandicapped® under section 504 of the Rehabilitation Act of 19730); Guidance to 29 C.F.R. o
1630.2(g), 74 Fed. Reg. at 4844M®{ing OCongress intended that the relevant case law developed
under the Rehabilitation Act be generally applicable to the @isabilityOas used in the
ADAQ(citing relevant legislative historyjand Guidance to 29 C.F.R. & 1630 (HRamplesDefinition
of Disability), 74 Fed. Reg. at 4844&xplaining thatDThe legislative history [to the Amendments]
states that Congress modeled the ADA definition of disability on the definition contained in the
Rehabilitation Act, and said it wished to return courts éoviy they had construed that definitionO
and further noting that courts ObroadlyO interpreted that definititin@)élevant legislative histo)y
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The proposed regulations propercognize that the ADA use of the term OdisabilitiesO
reflects a congressional desire to use currently preferred terminology, and that the term OdisabilitiesC
substantively equivalent to the term OhandicapsO that was originally used in the Rehahilitation
SeeGuidance to 29 C.F.R. o 1630.1(@&} Fed. Reg. at 48445%.This explanation again confirms the
congressional intent to restore a broad OdisabilityO definition that is in line with consistently expansiv
Rehabilitation Act authority that predatthe passage of the ADA itself.

The proposed regulations also appropriately reflect even more updated disability terminology
preferences, by substituting the term Ointellectual disabilityO for the formerly used Omental
retardation.C5ee ® C.F.R. ad1630.2(h)(2)and1630.2(j)(5)(i).

Definition of “Major Life Activity” D29 C.F.R. @ 1630.2(i)

BULLET POINT: With respect to identifying “major” life activities, the proposed EEOC regulations
properly acknowledge that any appropriate comparison between an individual with an impairment
and “most people” should be based on a common-sense approach that does not require an
exacting or statistical analysis. As to the propriety of such “most people” comparisons, the
regulations further properly acknowledge that disability can also be shown (1) where an impairment
is diagnosed, or its limitations evidenced, by reference to intra-individual differences (i.e., a
disparity between an individual’s aptitude and actual versus expected achievement), or (2) in
comparison to a particular class of people (e.g., assessment of learning disability may require
comparison to others of a certain age or educational level). The proposed regulations properly
include an expanded, illustrative, and expressly not exhaustive, list of “major life activities,” with
accompanying discussion. The proposed regulations properly note that “major life activities” also
include “major bodily functions” and properly includes an illustrative, and expressly not exhaustive
list of “major bodily functions.” In finalizing examples, the EEOC should pay particular attention to
commenters with relevant expertise and experience.

The proposed regulations offer an analytical framework for addressing Omajor life activitiesO
that posit them as Othose basitivities, including major bodily functions, that most people in the
general population can perform with little or no difficulty.O 29 C.F.R. & 1630R{dh a framework
may be useful to assist in understanding of the Omajor life activityO conceptyt is understood
in light of the cautions and elaborations currently discussed in the Guidance to 29 C.F.R. ©
1630.2(j)Substantially Limits 74 Fed. Reg. at 48448448. In particular, any wisdom to be gained
by reference to Omost peopieCany ADAAA purposemustbe based Oon a comrsense approach
that does not require an exacting or statistical analysisFed. Reg. at 4844@dditionally, in order
to ensure the broad coverage mandated by Congress, it may also be necessaintia itakeidual
differencesnto accountandto usecomparisons to or within particular classes of people with
disabilities as part of the Omajor life activitiesO analyslis.

Y The Guidancéo 29 C.F.R. & 1630.1(a) alsffers citations to original ADA Committee Reports
from 198 and 199@hat similarly explain the purpose of this terminology change.78ded. Reg. at
48445,
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Expanded Illustrative, Not Exhaustive, List D29 C.F.R. o=z 1630.2(i) and (i)(1

ADAAA statutory language offers axpandedillustrative, but expressly not exhaustive, list
of Gnajor life activities3> As the Guidance to the proposed regulations notes, this expanded list
includes activities Oreferred to in EEOCOs 1991 regslatipfementing title | of the ADA and in
subregulatory documents, and by couttSeeGuidance t®9 C.F.R. & 1630.2(i)74 Fed. Reg. 48445
(further notingat 4844548446 theexpressly norexhaustive nature of the ligiased on congressional
action andnten).

The proposed EEOC regulations properly reiterate and expand statinieGBustrative list.
See29 C.F.R. © 1630()(1). EEOC additiongo the activities identified in statute include sitting,
reachingand interacting with otherall of wnich DREDF commends as approprigbarticularly given
that the EEOC has previously taken the position that they are major life activities. See Guidance to 2
C.F.R. © 1630.2(j)74 Fed. Reg. at 484461owever, lhere are also other activities that nadsp be
appropriately added to the illustrative list included in regulations. In particular, DREDF recommends
that the EEOC add writing, typir@y keyboardingtraveling and drivingIn preparing thdinal
illustrative list,the Commission shoulasopay particular attention to commentasfering relevant
expertise or experien@s to potential additional major life activitieRegardless of what is included
in the final regulatory list, DREDF concurs in the CommissionOs expectation that Othe cduae will
occasion to recognize other examples as presented in a given case.O Guidance to 29 C.F.R. @
1630.2(i) 74 Fed. Reg. at 48446.

Express Reference to “Major Bodily Function” 29 C.F.R. @ 1630.Zi) and(i)(2)

ADAAA statutory language expressly sffexs that Omajor life activitiesO include Omajor
bodily functions.O These functions involve various types of body systems, and the functions often do
not involve conscious behavior. The list of functions provided in statute is expressly specified to be
illustrative, but not exhaustivé.

15See Pub. L. No. 11825, a 4(a), 122 Stat. at 3555 (amending the ADA statutory definition set out at
42 U.S.C. © 12102 to add a new Section 12102(Z}{a) includes an illustrative, but expressly not
exhaustive, list of Omajor life activitiesO). The Omajor life activitiesO identified in statute Oinclude, b
are not limited to, caring for oneself, performing manual tasks, seeing, hearing, eatirnigg sleep

walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working.{d.

5 See Pub. L. No. 11825, = 4(a), 122 Staat 3555(amending the ADA statutory definition set out at

42 U.S.C.r 12102 to add a new Section 12102(2)(B) that includes an illustrative, but expressly not
exhaustive, list of Omajor bodily functionsO). The illustrative list offered in statute includes Ofunction:
of the immune system, normal cell growth, digestive, ddpibladder, neurological, brain, respiratory,
circulatory, endocrine, and reproductive functionslO
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The proposed EEOC regulations properly reiterate and expand on both the illustrative list and
the general analytical framework established by staiDREDF commends the EEOC fexpanding
on the statutory list by iaeifying additional covered functiorts. However, b ensure thahe list
offered in regulationss clearly undersiod to be illustrative, DREDF urges the Commission to make
this explicit so thak9 C.F.Rx 1630.2()(2) would read as follows (proposedm&anguage
italicized):

(2) Theoperation of major bodily functions, includitgt not limited tdfunctions of E

DREDF also commends the EEOC for providing helpful examples of specific impairments that
affect particular bodily function€ while at the sae timeexpressly angrroperly noting that the
impairments used in the examples Omay affiegor life activities other than those specifically
identified.O 29 C.F.R. = 1630.2(i)(3)(ionsistent with the congressional goal of avoiding extensive
analyss, the Guidance also appropriately notes that O[t]he link between particular impairments and
various major bodily functions should not be difficult to identify.0 Guidance to 29 C.F.R. & 1630.2(i),
74 Fed. Reg. at 48446.

However,DREDF recommends thaie¢ EEOC add to these examplés particular, several of
the examples now contained in 29 C.F.R. @ 1630.2(j)(6)(WAedtionDREDF proposes to eliminate
in entirely) could instead be included in 29 C.F.R. @ 1630.2(i)EXamples appropriate for such
relocation includecurrent (j)(6)(i)(A) Example 1(asthma affecting respiratory function); (j)(6)(i)(B)
Example Zhigh blood pressure affeng circulatory function); and (j)(6)(i)(Gxampler7
(hyperthyroidisn affecting endocrine system). There are atber ekamples that may be
appropriately added, such lslaltiple ChemicalSensitivity or Environmental lliness, which affects
both neurological and respiratory functiom preparing final examplet)je Commission shoulohy
particular attention to commursoffering relevanexpertise or experiendéustrating the affect of
specific impairments on specific bodily functions.

17See 29 C.F.R. = 163%i)(2)(specifying thaDnajor life activitie®include, but are not limiteat

O[the operations of major bodily functigriscluding functions of the immune system, special sense
organs, and skin; normal cell growth; and digestive, genitourinary, bowel, bladder, neurological, brain,
respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and
reproductive functions.O

18 See 29 C.F.R. = 1630.2(i)(2¥For example, kidney disease affects bladder function; cancer affects
normal cell growth; diabetes affects functions of the endocrine system (e.g., production of insulin);
epilepsy affects neurologitfunctions or functions of the brain; and Human Immunodeficiency Virus
(HIV) and AIDS affect functions of the immune system and reproductive functions. Likewise, sickle
cell disease affects functions of the hemic system, lymphadema affects lumphatangjrand
rheumatoid arthritis affects musculoskeletal functions.
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Definition of “Substantially Limits” - 29 C.F.R. @ 1630.2())

BULLET POINT: with respect to identifying “substantial” limitation, the proposed EEOC regulations
properly acknowledge that any appropriate comparison between an individual with an impairment
and “most people” should be based on a common-sense approach that does not require an
exacting or statistical analysis. As to the propriety of such “most people” comparisons, the
regulations should acknowledge in actual regulatory language that disability can also be shown (1)
where an impairment is diagnosed, or its limitations evidenced, by reference to intra-individual
differences (i.e., a disparity between an individual’s aptitude and actual versus expected
achievement), or (2) in comparison to a particular class of people (e.g., to others of a certain age,
school grade, level of education or aptitude). Reacting to Congress’s express instructions, the
regulations properly specify that an impairment need not “prevent, or significantly or severely
restrict” in order to be “substantially limiting.” The proposed regulations appropriately specify that
proper focus is on analysis of limitation, not on what an individual can do in spite of impairment.
The Commission properly acknowledges that its 1991 regulations directing attention the “condition,
manner or duration” under which major life activities are performed were inappropriately
understood to create an overly strict standard for “substantially limits.” However, it is DREDF’s
position that “condition, manner or duration” references may nevertheless be a valid part of some
substantial limitation analysis. Rather than eliminating all “condition, manner or duration”
references, the Commission should be identify “condition, manner or duration” as potentially
relevant factors to be considered in relevant circumstances, though they should not be given
reference or primacy in all circumstances. In finalizing examples, the EEOC should pay particular
attention to commenters with relevant expertise and experience.

In General - 29 C.F.R. & 1630.2(j)(2).

The generaldefinition of Osubstantial limitationO propdseassess limitation Oesmpared to
most people in the general populatior8Gch a framework may be useful to assist in understanding of
the Osubstantial limitation® conceptdnlyif it is understood in light ofhreecritical cautions and
elaborations currently discusseither subsectionsf the proposed regulations, andhe Guidance to
29 C.F.R. @ 1630.2(j). In particular, any wisdom to be gained by reference to Omost peopleO must b
based Oon a commeanse approach that does not require an exacting or statistiyalsa@see 29
C.F.R. ® 1630.2({(p)(iv) and discussion at 74 Fed. Reg. at 4844dditionally, in order to ensure the
broad coverage mandated by Congress, it may also be necessary to takdiuithaal differences
into accourttand to use comparisot or within particular classes of peopie part of thegdbstantial
limitationO analysisGuidance akd. Given the importance dhese cautions and elaboratipns
DREDF urges the Commissionitecludetheseinstructionsn the regulations themselve$his
includes adding language to proposed 29 C.F.R. & 163Q)X() that the first sentence reads as
follows (proposed new language italicized):

(j) Substantially limit§l (1) In general. An impairment is a disability within the meaning of
this sectiorif it Osubstantially limitsO the ability of an individual to perform a major life activity
as compared to most people in the general populaticas compared to a targeted population
or by reference tantra-individual differencs, as relevant.
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Relatedreferences should also be adégcaddingto theregulatory language of tl@Rules of
ConstructionO contained in proposed 29 C.F.R. @ 1630.2(j)(2). Further discussion and proposed text
offered below in comments as to that section.

The general defition also specifies that an impairment Oneed not prevent, or significantly or
severely restrictO performance of one more major life activities in order to constitute a disability. This
elaborationis appropriate because it is specifically reactive togvar definitional constructions that
Congress has now expressly rejec{d@dl the U.S. Supreme CourtOs narrow definitionalpretation
in theToyota v. Williamsase'® and (2) the EEOCOs previous Osignificantly restrictedO affal§eks.

29 C.F.R. & £30.2(j)(1)(second sentenceBecause Congress was explicit in its rejection of these
Oprevent, or significantly or severely restrictO constructions, it is appropriate for these constructions t
be also explicitly rejected in the EEOC regulatitns.

Rules of Construction 29 C.F.R. = 1630.2(j)(2)

As discussetdh more detail abovéADAAA statutory languageontains numerous express
references to CongressOs mandate for broad construction of the OdisabilityO definition, and to the
congressional goal of emsng a focus on whether discrimination occurrédoreover, Congress has
explicitly specified application of these principles to Osubstantial limitationO affalysis.proposed

19 Specifically, ADAAA statutory language expressly repudiates high court case law interpreting
Osubstantially limitedO to require Oan impairment that prevents or severely resmiitsdbel from
doing activities that are of central importance to most peopleOs daily lives.0 See Pub.0:32®. 11
aan 20)(4), 122 Stat. at 3556(expresslyrejectingToyota Motor Manufacturing, Kentucky, Inc. v.
Williams, 534 U.S. 184 (200p) See o Pub. L. No. 11825, & 2§)(5) and (7) 122 Stat. at 355
(similarly explicitly rejectingToyotaanalysis).

20 As noted in ADAAA statutory language, OCongress finds that the current Equal Employment
Opportunity Commission ADA regulations defining tieem Osubstantially limitsO as OS|gn|f|cantIy
restrictedO are inconsistent with congressional intent, expressing too high a standard.O See Pub. L.
110-325, = 2(a)(8), 122 Stat. at 3554. See also Pub. L. Ne323,0a 2(b)(4), 122 Stat. at 3554
(expilcitly rejecting Osignificantly restrictsO construction).

2l See, e.g., Pub. L. No. 1:B25, a 2(b)(6), 122 Stat. at 3554 (expressing OCongressO expectation tha
the Equal Employment Opportunity Commission will revise that portion of its current iegal#tat
defines the term Osubstantially limitsO as Osignificantly restrictedO to be consistent with this Act,
including the amendments made by this ActO). See also proposed Guidance to 29 C.F.R. a
1630.2(j){n Genera), 74 Fed. Reg. 48446, which discesshis statutory mandate.

?2 Pub. L. No. 116825, o 4(a), 122 Stat. at 3555 (amending the ADA statutory definitions set out at
42 U.S.C. v 12102 to add a new Section 12102(4)(B) mandating: OThe term Osubstantially limitsO st
be interpreted consistéytwvith the findings and purposes of the ADA Amendments Act of 2008.0)
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EEOC regulationaddressing Osubstantial limitati@ppropriately make exess reference to this
statutory broad construction mandate smthe congressional goal of ensuring a focus on
discriminationN not definitionalN analysis. See 29 C.F.R. & 1630.2(j)i(2)(

The mandate for broad constructiand a focus on discriminatipwhich is relevant to Omajor
life activityO as well as Osubstantial limitation,O also provides ample foundation for the EEOCOs
proposed 29 C.F.R. @ 1630.2(j)(2)(itonsistent with statutehit regulatorysection provides that
demonstration of substéal limitation inany major life activity is sufficient, and thus an individual
Oneed not also show that he is unable to perform activities of central importance to daily.3fe
This clarificationmay have relevance to a range of different condgiaffecting a range of different
life activities but it is likely to be particularly relevant in the context of workiAg. further discussed
below as to OType of Work,0 29 C.ER630.2(j)(7)(iii) various types of worknay have
qualification standals, or mayequire performance of tasks (particularly extended or repetitive tasks)
thatgive rise to substantial limitation in the workplace, even though substantial limitation is not
evident as to othdife activities The proposed regulatory examplgshaillustrate this point.

Someone with a lorterm 20 poundifting restriction 29 C.F.R. & 1630.2(j)(2)(ii)(KExample },

may not experience any substantial limitation outside the workplace, even as to the myriad common
daily activities that involvesome type of lifting.However, such a restriction would indeed create
substantial limitation as to jobs that require constant or heavy lifting. Similarly, someone with
monocular vision29 C.F.Rr= 1630.2(j)(2)(ii)(B)Example 2)which affects depth peception and field

of vision, maynot experience any substantial limitation except in a work environment that draws
heavily on those capacities.

The EEOCOs proposed Osubstantial limitationO rules of construction also correctly draw on
express statutoryahguage in specifying that substantial limitation of pretmajor life activity is
sufficient to establish disability. See 29 C.F.R. = 1630.2(j)(2}tiithis proposed regulatory
provisionalso appropriately disavows prior ADA case law to the contkayed on congressional

23 Specifically, this regulatory language implements Pub. L. No-3PH) & 2(b)(4), 122 Stat. at 3554
(rejectingToyota v. Williamsnalysis erroneously requiring that Oan individugtrhave an

impairment that prevents or severely restricts the individual from doing activities that are of central
importance to most peopleQOs daily livesO).

4 The first sentence of this proposed regulatory section provides: OAn impairment thatt@dlybstan
limitsO one major life activity need not limit other major life activities. In order to be considered a
disability.O As such, it mirrors ADAAA statutory language set out at Pub. L. N&2BEL& 4(a), 122

Stat. at 3556 (amending the ADA statutdgfinitions set out at 42 U.S.C. @ 12102 to add a new
Section 12102(4)(C) mandating: OAn impairment that substantially limits one major life activity need
not limit other major life activities in order to be considered a disabjlity.O
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action and intent in enactment of the ADAAAThe proposed examplesem appropriate ilustrate
how themajor life activity of Omajor bodily functiom@n be affected. See 29 C.F.R. &
1630.2(j)(2)(iii)(A)(Example linvolving dfect of diabetes on endocrine system); and 29 C.F.R. &
1630.2(j)(2)(iii)(B)Example 2involving the affect of cancer on normal cell growth). Howethes,
EEOC should also consider adding additional examples that involve major life activities other than
Omajor bodily functions,O with particular attention to commeuffering relevanexpertise or
experiencallustrating the affect of specific impairments on specific bodily functidBist asthe
Guidance correctly notd$ and as the final regulations@iid emphasiz&8l Oexamples do not set
minimum requirements for establishing substantial limintations.O Guidance to 29 C.F.R. &
1630.2(j)ExamplesDefinition of Disalility), 74 Fed. Reg. at 48447.

Consistent with theroposedyeneral Osubstantial lintiznO definition set out at 29 C.F.R. a
1630.2(j)(1), the rules of construction addresdithmework ofcomparison between an individual
with a disability and Omost people in the general populé@igae29 C.F.R. & 1630.2@2)(iv).
Again, it is DREDF$®position that such a framework may be usefulpbiytin light of three critical
cautions and elaborations. The first, which is already includegdpropriateproposed regulatory text,
is that such comparison Ooften may be made using a cesemsa sindard, without resorting to
scientific or medical evidence |@. (citing 2008 Senate ManagersO Statement at 7). See also Guidance
to 29 C.F.R. © 1630.2()n Genera), 74 Fed. Reg. &8446. Beyond that, however, DREDF urges the
Commission to memoriae twoadditionalinstructions in actual regulatory language. Thus, a second
critical regulatory instruction would address inindividual differences; and a third critical regulatory
instruction would address comparisonsdlevant targeted populatiofise., comparisons to evithin
particular classes of people

As to the issue of intrandividual differences, DREDF commends the EEOC for noting that
disability can be shown Owhere an impairment is diagnosed, or its limitations evidenced, byaereferen
to intraindividual differences (i.e., a disparity between an individualOs aptitude and actual versus
expected achievement) 8ee Guidance 9 C.F.R. o 1630.2(j)n Genera), 74 Fed. Reg. at 48446.

This is relevant, for example, thagnosing oasgssing learning disabilities (though it may also be
relevant to assessing other impairments). In preparing final regulddBEF urges the EEOC to
pay particular attention to commenters offering relevant expertise or experiences as to disabilities
comnonly diagnosed or assessed based on+inthaidual differences.

As to the issue of comparisons to or within particular classes of people, DREDF commends the
EEOC fornoting that disability can be shown Oin comparisonpt@rticular class of people ragh
than how the impairment manifests itself in reference tg#meralpopulation.0 See Guidance to 29
C.F.R. © 1630.2({)n General) 74 Fed. Reg. at 48446mphasis added)As the Guidance explains,
such more targeted comparisons might inveéfererce to Oothers of a certain age, school grade, level

%> See 29 C.F.R. ©630.2(j)(2)(iii)(specifying that substantial limitation of one major life activity is
sufficient, and then specifying: OTo the extent casedatiieg the 2008 Amendments Act reasoned
otherwise, they are contrary to the law as amended, 2008 HouserjuGmmamittee Report at 19.0)
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of education or aptitude.fd. Again, thisanalysisis relevant to learning disability (though it may also
be relevant to assessing other impairmeritsdlso may have particular relevance to assgssi
limitation in the life activity of working.Beyond that, gch targeted comparisonsgy also be relevant
to communities with characteristitisat distinguish them from other parts of Ameri¢ar example, in
farming and ranching communities, tendingeBtock and operating farm equipment can be a major
life activity. Operating water craft may be integral to lifesolated river or lake communitiesr on
small islands.Gardening, compostingnuntingand maintaining independent septic, well or water
systems may be crucial to rural lif®loreover, sme of the activities relevant to life in such
communities €.g.,saddling and riding a horse) may require unique combinations of reaching and
bending, manual dexterity, balance and endurafeeh life ativities, and the potentially

substantially limiting impact of impairments on them, must be subject to ADAAA analysis in order to
ensure the intended breadth of coverage.

Given DREDFOs position that intnalividual differences and targeted comparisarea
critical part of an appropriate Omost peopleO framework, DREjf2E the Commission to include
explicit regulatory instructions on these points, in addition to emphasizing the importance of a
commonsense standardEach of these three points shdlie illustrated by relevant examples,
potentially including the epilepggxpanded perhaps to seizure disorders geneealtydiabetes
examples currently offered as proposed 29 C.F.R. & 1630.2(j)(2)(iv)(A) and (B), but crafted in light of
expertise andxperience offered by commenters with relevant expertise and experieneg. Th
DREDF recommends that proposed 29 C.F.R. @ 1630.2(j)(2)(iv) be changed, tasréalbws

(iv) Thefollowing considerations are relevamhen undertaking the compdive assssment of
an ndividualOs limitatigrincluding but not limited to comparisonttee ability of most people
in the general population:

(1) Such comparison often may be made usirmpamonsense standard, without
resoring to scientific or medical evidence. @Senate MangersO Statemeni.

[with relevantexamples]

(2) In addition to comparison to most people in the general population, disability can
also be shown where an impairment is diagnosed, or its limitations evidenced, by a
reference to intréndividud differences (i.e., a disparity between an individualOs
aptitude and actual versus expected achievement).

[with relevantexamples]

(3) In addition to comparison to most people in the general population, disability can
also be shown in comparisonttygetedoopulations (i.e.a particular class of
people, involving reference to others of a certain age, school grade, level of
education or aptitude, among other potentially relevant characteristics

[with relevantexamples]

(4) Consistent with the ADAAAOs broachstrugion mandate, analysis of intra
individual differences or comparisons to targeted populations in lieu of comparisons
to most peopleannot be used to limit coverage, only to expand it.

(5) All assessment of an individualOs limitations (whether baseohaparisons to
most people, comparisons to targeted populations, or reference tmddual
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differences) must be consistent with the ADAAAOs mandate to avoid extensive
definitionalanalysis.

The mandate for broad construction and a focus on dis@tran also provides ample
foundation for the EEOCOs currently proposed 29 C.F.R. & 1630.2(j)(2)(vi), which spé&iifies:
determining whether an individual has a disability, the focus is on how a major life activity is
substantially limited, not on whan individual can do in spite of an impairméntThis section
currently makes reference pooposed 29 C.F.R. & 1630.2(j)(6)(i)(C is DREDFOs position that this
crossreferenced sectioprovides additional appropriate explanation and illustraticsh@importance
of considering both targeted comparisons, and-inttvidual differences in assessing ltation®
However, because DREDF urges the Commission to eliminate the (j)(6) category, we correspondingly
urge the Commission to relocate this matar explanation and illustration to other appropriate parts of
the regulations. For examplaformation submitted by commenters withevantexpertise and
experiencewill offer a basis for the EEOC to include learning disabilities in the (j)(5) oagedr he
example currently contained in (j)(6)(i)(Canalso be used as an example in the revised 29 C.F.R.
11630.2(j)(2)(iv) proposed by DREDF.

Finally, DREDFrecommends the addition of two new regulatory subsections to be included in
the current 29 E.R. & 1630.2(j)(2) ORules of ConstructionO: (1) a subsection addressing multiple
impairments that combine to create substantial limitation; and (2) a subsection addressing Ocondition
manner and duration.O

The possibility of multiple impairments is cuntey addressed in Guidance to 29 C.F.R. @
1630.2(j{In Genera), 74 Fed. Reg. at 48446, which notes: OMultiple impairments that combine to
substantially limit one or more of an individualOs major life activities also constitute a disability.O
Given the wilespread relevance and importance of this observation, DREDF urges the Commission tc
include it in actual regulatory language, through the addition of a new subsection 29 C.F.R. &
1630.2(j)(2)(vii) that reads as follows. This new subsection should alsmlénexamples crafted with
attention to information provided by commenters with expertise or experience as to the impact of
multiple impairments.

26 Specifically,the proposed regulations offére following illustration of a condition that the EEOC
currently posits Omay be disablingExample 3An individual with a learning disability who is
substantially limited ineading, learning, thinking or concentrating compared to most people, as
indicated by the speed or ease with which he can read, the time and effort required for him to learn, o
the difficulty he experiences in concentrating or thinking, is an individuhl avdisability, even if he

has achieved a high level of academic success, such as graduating from college. The determination
whether an individual has a disability does not depend on what an individual is able to do in spite of a
impairment.(29 C.FR. & 1630.2(j)(6)(i)(C)
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(vii) Multiple impairments that combine to substantially limit one or more of an individualOs
major life adivities also constitute a disability.

[with relevant examples]

DREDFunderstands that there is legitimate concern about including reference to the
Ocondition, manner, or duration® under which a major life activity is performed as part of the
Osubstaiatlly limitsO analysisThe Commission properly acknowledges that its 1991 regulations
directing attentiorio these factora/ere inappropriately understood to create an overly strict standard
for Osubstantially limits.Gonsequently, in its new proposesjulations, the Commission Ohas deleted
that specific language from the expression of the standard itself to effectuate CongressOs clear
instruction in the Amendments Act that Osubstantially limitsO is not to be misconstrued to require the
Olevel of limition, and the intensity of focusO applied by the Supreme Cdgtota® Guidance to
29 C.F.R. © 1630.2(j)n Genera}, 74 Fed. Reg. at 4844dhe Commission also correctly notes that
Othe U.S. Department of Justice has never included the termgi@gandinner or durationO in its
regulations promulgated under titles 1l and Ill of the ADAJO

However, itDREDFOs position that Ocondition, manner or durationO references may
nevertheless be a valid part of some substantial limitation analiis@gh such eferences have been
misconstrued in the pashey can also contribute to an appropriate understanding of Osubstantial
limitationO to the extent that they are understood and applied in light of general ARibles
including requirements fdsroad construction, and instructions to avoid extensive analysis and undue
focus on the preliminary question of whether a particular individual has a Odisalhilia@icular,
such referencemay be useful in instances where an impairment is diagnoséd limitations
evidenced, by a reference to intnaividual differences. Such referenerayalsobe useful in
assessing limitations in working, especiallyt@gbs that involve activities not commonly undertaken
in other aspects of life (e.g.,texnded or repetitive standing, bending, lifting or manual work that may
expose limitations not apparent in brief or intermittent performance of such tasks). Thecrpeect
for such workplace analysimakes thus makes Ocondition, manner or duratiog@elynielevant to
the EEOC Title | regulations’

Rather than eliminating adcondition, manner or duratioeferencesDREDF urgeshe
Commissiorto identify themas potentially relevant factors to be considered in relevant circumstances,
though they sbuld not be given reference or primacy in all circumstand@saccomplish this
revisionin actual regulatory languageREDFrecommends that a nesulsection 29 C.F.R. ©
1630.2(j)(2)(vii) be added to the Rules of Construction for Osubstantially limétsing as follows.

2’ As the Guidance to 29 C.F.R. & 1630 (&())Genera) recognizes, the Senate ManagersO Statement
accompanying the ADAAA made reference to Ocondition, manner or duration.O 74 Fed. Reg. at
48446. Specifically, the Statement reothe relevance of these factors in both of the circumstances
identified here: (1) in assessment of iftmdividual differences, and (2) in assessment of tasks
performed on an extended or repetitive basis.



DREDF Comments on EEOC Proposed ADAAA Regulations
Comment on FR Doc # E22840

November 23, 2009

Page20 of 41

This new subsection shouddsoinclude examples crafted with attention to information provided by
commenters with expertise or experience as to disabilities or contexts in which such factors are
particularly relevant.

(viii) Referance to the Ocondition, manner or durationO under which a major life activity may be
performed can be an appropriate pa®stibstantial limitationO analysis in relevant
circumstances, though such factors should not be given reference or primacy in all
circumstances.

[with relevant examples]

Mitigating Measures D29 C.F.R. @ 1630.2(j)(3)

BULLET POINT: the proposed EEOC regulations properly follow Congress’s express mandate
that assessment of limitation must be made without regard to ameliorative measures.
Consistent with the ADAAA, the regulations include an expanded, illustrative, but not exhaustive
list of such measures, with accompanying discussion. Surgical interventions are properly
identified as mitigating measures, though the currently identified exception for interventions that
“permanently eliminate impairment” should be discarded. In finalizing examples, the EEOC
should pay particular attention to commenters with relevant expertise and experience.

Ameliorative Effects Not Considered D29 C.ER. = 1630.2(j)(3)(i)

ADAAA statutory language expressly and clearly repudiated judicial misconstruction of the
role of Omitigating measuresO in definitional analysis, confirming the congressional intent that the
ameliorative effects of such measuresutimot be considered in assessing limitatibhe proposed
EEOC regulations are generally faithful to this mandate, stating the rule and mirroring CongressOs
disavowal of contrary case law. 29 C.F.R. & 1630.2(j)(3)(i).

28 See Pub. L. No. 11825, & 2(a)(4), 122 Staat 3553 (Othe holdings of the Supreme Court in Sutton

v. United Air Lines, Inc., 527 U.S. 471 (1999) and its companion cases have narrowed the broad scog
of protection intended to be afforded by the ADA, thus eliminating protection for many individuals
whom Congress intended to protectO); Pub. L. No3250 2(b)(2), 122 Stat. at 3554 (identifying
express Congressional purpose Oto reject the requirement enunciated by the Supreme Court in Suttc
v. United Air Lines, Inc., 527 U.S. 471 (1999) and tsnpanion cases that whether an impairment
substantially limits a major life activity is to be determined with reference to the ameliorative effects of
mitigating measuresO); and Pub. L. No-328, = 4(a), 122 Stat. at 3556 (amending the ADA

statutory dénitions set out at 42 U.S.C. @ 12102 to add a new Section 12102(4)(E), which mandates
assessment of limitation without regard to ameliorative measures).
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Illustrative, Not Exhaustive, Examples D29 C.F.R. & 1630.2(j)(3)(ii)

The new statutory provision expressly mandating assessment of limitation without regard to
ameliorative measures includesexpandedillustrative, but not exhaustive, list of such measdtes
Such measures ageouped into several differenategoriexontained in discrete statutory subsections
now codified at 42 U.S.®112102(4§E)(i). These include (I) examples of medications, supplies and
equipment; (1) Ouse of assistive technologyO; (l1l) Oreasonabtevamtations or auxiliary aids or
servicesQor (1V) Olearned behavioral or adaptive neurological modificatioAgain, the proposed
EEOC regulations are generally faithful to this mand&ee29 C.F.R. & 1630.2(j)(3)(ii) (A]D).

Surgical Intervention D29 C.F.R. & 1630.2(j)(3)(ii)(E)

In addition to reproducing the illustrative but not exhaustive categories of mitigating measures
set out in statute, the proposed EEOC regulations identify another category not specified in statute:
OSurgical interventionexcept for those that permanently eliminate an impairment.0 29 C.F.R. @
1630.2(j)(3)(ii)(E). TheGuidancenotes that this addition is Oconsistent with a statement in the 2008
House Education and Labor Report at 15,0 and further explains: Oln thes§lontsi view, a
Osurgical intervention® may constitute a mitigating measure, except when it permanently @liminates
impairment.OGuidance to 29 C.F.R. & 1630.2¢){igating Measurel 74 Fed. Reg. at 48447.

This provision is consistent with congressab action and intent to the extent thagpecifies that
Omitigating measuresfay indeed includsurgical interventios. However, there does not appear to

be any statutorgr legislative historypasis forthe differential treatment of surgical intertiems Othat
permanently eliminate an impairmedt.Various types of mitigating measures may functagronly to
ameliorate but toeliminateimpairment, depending on the nature of the measure, the nature of the
impairment, and the experience of the paitticindividual. Under the ADAAA, the congressional
mandate is to assess limitation without regard to mitigating measures (comfortably including surgical
interventions), and without further qualificatioBREDF thus urges the Commission to omit the
qualifying language in the current proposed 29 C.F.R. & 1630.2(j)(3)(ii))(E), and simply specify that
mitigating measures include OSurgical interventions.O

Analysis When Mitigating Measures Are Used D29 C.F.R. & 1630.2(j)(3)(iii)

The proposed regulatiomppropriately acknowledge a common reality: that there are many
individuals who routinely and consistently use mitigating measures, thus making the assessment of
their individual limitationswithoutregard to those measures a theoretical, rather a praoctesaise.

See 29 C.F.R. = 1630.2(j)(3)(ii). DREDF commends the EEOC for explicitly acknowledging this

?See Pub. L. No. 11825, o 4(a), 122 Stat. at 3556 (amending the ADA statutory definition sat out
42 U.S.C. v 12102 to add a new Section 12102(4)(&g@ptifying Omitigating measurssch
asf0)(emphasis added).



DREDF Comments on EEOC Proposed ADAAA Regulations
Comment on FR Doc # E22840

November 23, 2009

Page22 of 41

realworld circumstance. However, DREDF urges the Commission to offer additional practical
guidance in the final regulation as to how proper assassisbest accomplished in this circumstance.
The currently proposecgulatorylanguageoffers no insight into the mechanics of such assessment,
and the Guidance simply notes that a statutory disability will exist Owhere there is evidence that in the
absence of an effective mitigating measure the individualOs impairment would be substantially
limiting.O Guidance to 29 C.F.R. & 1630.2¥jjtigating Measurel 74 Fed. Reg. at 48447n crafting
additionalanalysison this point\ potentially including iéntification of appropriate types of evidence

N the Commission should pay particular attention to commenters offering relevant expertise or
experience as to disabilities that are routinely and consistently mitigated.

Episodic Impairments or Remission D29 C.F.R. @ 1630.2(j)(4)

BULLET POINT: the proposed EEOC regulations properly follow Congress’s express mandate to
include episodic impairments or those in remission if such impairments would substantially limit
a major life activity when active. In finalizing examples, the EEOC should pay particular
attention to commenters with relevant expertise and experience.

ADAAA statutory language expressly provides for coverage of impairments that are episodic
or in remission, if such impairments would substalyti@hit a major life activity when activ&) The
proposed EEOC regulation is faithful to this mandate, reproducing exact statutory language in the firs
sentence of 29 C.F.R. @ 1630.2(j)(4). The proposed reguddkien appropriately proceed to a second
sentence thappears toffer anappropriatelyillustrative, but not exhaustive, list of relevant
conditions: OExamples may include, but are not limited to, impairments such as epilepsy, hypertensic
multiple sclerosis, asthma, cancer and psychiatsahilities such as depression, bipolar disorder, and
posttraumatic stress disorderl®3' However, the epilepsy reference shopétthape expanded to
encompass seizure disorders generally, and other additional illustrations may also be appropriate. |
preparingexampledor thefinal regulations, DREDF urges the Commission to pay particular attention

**See Pub. L. No. 11825, = 4(a), 122 Stat. at 3556 (amending the ADA statutory definitions set out
at 42 U.S.C. = 12102 to add a n8ection 12102(4)(D), which mandates: OAn impairment that is
episodic or in remission is a disability if it would substantially limit a major life activity when
active.O).

%1 The proposed Guidance offers further illustration and explanation, with citatietevant ADAAA
legislative history: OExamples of impairments that may be episodic include, but are not limited to,
epilepsy, multiple sclerosis, hypertension, diabetes, asthma, major depression, bipolar disorder, and
schizophrenia. Individuals withelse impairments can experience flaps that may substantially

limit major life activities such as sleeping, breathing, caring for oneself, thinking or concentrating.
See 2008 House Judiciary Report a209 Cancer is an example of an impairment thay be in
remissionO See Guidance to 29 C.F.R. ©1630.2jgairments That Are Episodic or in Remis3jon

74 Fed. Reg. at 48447.
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to information provided by commenters with expertise or experience as to impairments that are
commonly episodic, or that that may involve remission.

Illustrative, Not Exhaustive, Examples of Impairments That Consistently Meet Definition
D29 C.F.R. = 1630.2(j)(5)

BULLET POINT: The EEOC regulations appropriately include a provision providing illustrative,
but not exhaustive, examples of impairments that will consistently meet the definition of
“disability.” This is not the type of per se list that was rejected by Congress. Rather, it is a
useful recognition that some impairments have associated characteristics that enable
individualized assessment to be quickly conducted, consistently revealing substantial
limitations of major life activities, including major bodily functions. However, the Commission
should include several more impairments in this category, with particular attention to
commenters with relevant expertise or experience.

As discussed above, the ADAAA embodies congressional action and intent to restore and
ensure a broad construction of the disability definition, one that will not require extensive analysis, anc
that will put focus on theritical inquiry of whether discrimination has occurrethis expansive
mandate provides an ample foundation for the CommissionOs proposal to indentify illustrative, but no
exhaustive, examples of impairments that will consistently meet the definitiodisdbilityO 29
C.F.R. 1 1630.2(j)(5)As the EEOC itself notedhis is not the type of per se list that was rejected by
Congress? Rather, it is a useful recognition that some impairments have associated characteristics
that enable individualized ssssment to be quickly conducted, consistently revealing substantial
limitations of major life activities, including major bodily functioni$.also builds on the clearly
expressed congressional intent to model the ADA disability definitidhe definiton contained in
the Rehabilitation Act, returning courts to the way they had construed that earlier statute. See
Guidance to 29 C.F.R. & 1630.26XamplesDefinition of Disability, 74 Fed. Reg. 48447.

As currently proposed, the EEOC regulations ackedge a number of traditionally identified
impairments’ as well as eight illustrations of conditions or categories of conditions expected to
consistently meet the ADAAA definition of Odisabiliy}. @he examples offered appear appropriate to

%2 See Guidance to 29 C.F.R. o 1630.EggmplesDefinition of Disability, 74 Fed. Reg. 48440 The
ADA and this part, lile the Rehabilitation Act of 1973, do not attempt an exhauStuedry lisDof
impairments that are disabilities.O).

% Listed in 29 C.F.R. = 1630.2(j)(5)(i), theseditional exemplarjmpairments include Odeafness,
blindness, intellectual disabilifformerly termed mental retardation), partially or completely missing
limbs, and mobility impairments requiring the use of a wheelchairO.

* |dentified and discussed in lettered subsections to 29 C.F.R. & 1630.2(j)(5)(i), these exemplary
impairments includ (A) autism: (B) cancer; (C) cerebral palsy; (D) diabetes; (E) epilepsy; (F) HIV or
AIDS; (G) multiple sclerosis and muscular dystrophy; and (H) various mental health impairments
including depression, bipolar disorder, posiumatic stress disorder, obsee compulsive disorder or
schizophrenia.
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this section.However,some of the existing categories should be expanded, and additional conditions
or categories should be added. For example, the subsection addressing epilep®eshapdoe

expanded to encompass seizure disorders generally. See 29 C.&3B.Z{X5)(i)(E). The

subsection addressing mental health conditions stsimi¢arly be expanded to encompass additional
impairments, such as those currently erroneously addressed as conditions that Omay be Hisabling.O
Additionally, there are other oditions and categories, such as learning disabilities and Attention
Deficit/Hyperactivity Disorde{AD/HD), that also merit inclusion in the Oconsistently meet the
definitionO sectioff. In preparing finakexamples of conditions and categories that Cstensly meet

the definitionO of disability, DREDF urges the Commission to pay particular attention to information
provided by commenters with expertise or experience as to particular impairments.

Illustrative, Not Exhaustive, Examples of Impairments that May Be Disabling
D29 C.F.R. @ 1630.2(j)(6)

BULLET POINT: DREDF urges the Commission to eliminate this provision from the final
regulations. Other parts of the regulations properly identify categories of impairments that,
because of their associated characteristics, will consistently meet the definition, or will
consistently fail to meet the definition, following individualized assessment. Impairments that
do not fall into either of these two categories are simply subject to the general rules of analysis
set out in the ADAAA itself, and in the remainder of the regulations. There is thus no need for a
specific category of impairments that “may or may not” be disabling, as that would logically
include every impairment that is outside the consistently included or excluded categories.
However, if the Commission does retain this provision, it should continue to expressly note that
impairments identified in this “may or may not” category are (1) subject to all general ADAAA
rules of analysis, (2) are illustrative and not exhaustive, and (3) that no negative implications
should be drawn from either inclusions or omissions of certain impairments from this category.

DREDF commends the EEOCOs efforts throughout the proposed regulatioes pieagffcal
examples to help illustrate appropriate application of definitional analysis to a variety of impairments
and contexts. DREDF understands that the proposed 29 C.F.R. & 1630.2(j)(6), addressing impairmet
the Commission deems Omay be disaldirig intended to further the laudable goal of providing real
world insights. However, it is DREDFOs position that a separate catiegfopyrports to address
Omay be disabling® impairmesttikely generate unnecessary confusion and complexity, rter
useful guidance.

% Specifically, current proposed 29 C.F.R. & 1630.2(j)@) identifies psychiatric impairments such
as panic disorder and anxiety disorder as conditions that Omay be disabling.O0 However, these
conditions prperly belong on the list of those that Oconsistently meet the definition,0 andshould
included along with the other mental health impairments identified in 29 C.F.R. & 163Qi2(B}5)

% As is the case with panic disorder and anxiety disorder,itepdisability is currently erroneously
included in proposed 29 C.F.R. @ 1630.2(j)(6) as a category of impairment that Omay be disabling.O
AD/HD is not currently addressed in the proposed regulations, but should be identified as a condition
that Oconsistdly meets the definition.O
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It is DREDFOs view that only two categories of conditions really benefit from separate
discussion(1) conditions thatonsistently mee¢he definitionGwhich the EEOC properly proposes to
addressn the29 C.F.R. = 1630.2(j)()rovisions) and (2) conditions thaonsistently fail to medhe
definition (which the EEOC properly proposesatdressn the 29 C.F.R. & 1630.2(j)(2)(v) Otransitory
and minor@nd 29 C.F.R. & 1630.2(j)(8) Oimpairments that are usually not disabpites€ors).

In contrast, discussion of conditions that Omay be disablingO simply illustrate general ADAAA
principles (such as analysis related to Omajor life activity,O Osubstantial limitation,O or Otype of work
Regardless of what disclaimers aréeofd, DREDF is concerned that singling out certain conditions
for treatment in a discrete Omay be disablingO sectiosuggjest thasuch conditions are not subject
to general principles of analysiAdditionally, some of the conditions currenttienified as Omay be
disabling@nore properlybelong in theDconsistently meet the definitionO category. By integrating
discussion of alsevenof the current (j)(6) examples into other releviagulatorysections, the EEOC
can eliminate the potentially carfing Omay be disablingO categahyjle alsoretairing valuable
exemplary insights and bolsiieg understanding of general ADAAA principl&s.In determining
appropriate final regulatory placements for erstwhile (j)(6) examples, DREDF urges the Commission
to pay particulaattention to information provided by commenters wélevantexpertise or
experience.

“Working” as a Major Life Activity D29 C.F.R. & 1630()(7)

BULLET POINT: The proposed EEOC regulations addressing “working” as a major life activity
are generally faithful to Congress’s ADAAA instructions and intent. While it is true that most
individuals will be able to establish “disability” based on other major life activities, Congress
has identified “working” as an equally valid basis for assessment in appropriate circumstances.
Assessment of “working” is particularly relevant to jobs that involve activities not commonly
undertaken in other aspects of life. The final regulations should fully clarify and confirm this co-
equal status. The proposed regulatory provisions addressing “type of work” are appropriate to
the extent that they are understood and applied in light of general ADAAA rules of analysis,
including requirements for broad construction, and instructions to avoid extensive analysis and
undue focus on the preliminary question of whether a particular individual has a “disability.”
The proposed regulations appropriately specify that evidence of ability to obtain other

37 Specifically, current (j)(6)(i)(AExample X(asthma affecting respiratory function); (j)(6)(i)(B)

Example ZAhigh blood pressure affecting circulatory function); and (j)(6)(i&ample 7

(hyperthyroidism affecting endocarsystem) could instead be included in 29 C.F.R. &
1630.2(i)(2)(addressing Omajor bodily function®). Examples more properly moved to 29 C.F.R. &
1630.2(j)(5)(addressing conditions that Oconsistently meet the definitionO) include current (j)(6)(i)(C)
Exampe 3 (learning disabilities) an€j)(6)(i)(E) Example Xpsychiatric impairments). Finally, current
()(6)())(D) Example 4back or leg impairment) and (j)(6)(i)(Example §carpal tunnel) can instead

be consolidated with similar examples currently @ned at 29 C.F.R. & 1630.2(j))(7)(iii))(C), ansed

to illustrate appropriate Otype of woek@lysis.
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employment is not dispositive. In finalizing examples, the EEOC should pay particular attention
to commenters with relevant expertise and experience.

The EEOCOs proposed regulation addressing OworkingO as a major life activity are generally
faithful to congressional action and intent to restore and ensure a broadaos of the disability
definition, one that will not require extensive analysis, and that will put focus on the critical inquiry of
whether discrimination has occurred.

Relationship to Other Major Life Activities D29 C.F.R. & 1630.2(j))(7)(i)

Theproposed EEOC regulations appropriately note that O[a]n individual with a disability will
usually be substantially limited in another major life activity, therefore generally making it
unnecessary to consider whether the individual is substantially limitedrking.O 29 C.F.R. &
1630.2(j)(7)(i). Butit is nevertheless also true that assessment of limitation in working has a critical
role to play in ensuring full implementation of CongressOs mandate for disability nondiscrimination in
employment.Such @sessment is particularly relevant agtus that involve activities not commonly
undertaken in other aspects of life (e.g., extended or repetitive standing, bending, lifting or manual
work that may expose limitations not apparent in brief or intermigteriormance of such tasksyhe
examples currently included in related subsections of the proposed regulations seem appropriate to
illustrate this principlé® There are also other examples that may be appropriately addetal
regulatory languagesich asthosecurrently discussed only iBuidance® or examples involving
asthma, or Multiple Chemical Sensitivity or Environmental lliness, which for some individuals may
have substantially limiting affects only in reference particular work environmbntseparing final

¥ See e.g.,, 29 C.F.R. a 1630.2(j)(7)(iii)(C)@yéample 1carpal tunnel substantially limiting as to
repetitive manual tasks in employment conteX@) 2F.R. & 1630.2(j)(7)(iii)(C) (2Example 2:
impairment affecting ability to stand substantially limiting as to jobs that require extended standing
(e.g., jobs in the retail industry); 29 C.F.R. & 1630.2(j)(7)(iii))(CE3mple dmpairment affecting
ability to lift substantially limiting as to jobs requiring frequent heavy lifting); and 29 C.F.R. &
1630.2(j)(7)(iii)(C)(4)Example 4permanent knee impairment substantially limiting as to jobs that
require walking long distances).

However, as to Examp; it should be noted that OheavyO lifting may not necessarily be
required to establish substantial limitatidnsome individuals may be substantially limited akgfot
lifting in employment, particularly in workplaces that require repetitive or extepeledds of such
lifting. Additionally, in memorializing final illustrations for the OworkingO analyisesCommission
shouldconsolidate the existing (j)(7)(iii)(C) examples with those ety contained at 29 C.F.R. ©
1630.2(j)(6)(i)(D)Example 4bad or leg impairment) and (j)(6)(i)(Fgxample §carpal tunnel).

%9 See Guidance to 29 C.F.R. a 1630.Sjiistantially Limited in Working74 Fed. Reg. at 48447
(addressing Othe ability to work under certain conditions (such as in workplaces chaiduydrigh
temperatures, high noise levels, or high stress); or the ability to work rotating, irregular, or excessively
long shifts.O).
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examplesthe Commissiorshouldpay particular attention to commenteféering relevanexpertise or
experiencas to the interaction between particular impairments and work environments.

Type of Work D29 C.F.R. = 1630.2(j)(7)1)

DREDF generally commends the EEOCOs proposal as to Otype ohnadyk particularly
to the extent that is actuallyunderstood by people with disabilitiesnployersand courts aSnore
straightforward and easier to understandO than the eestdidss of jobsO and Obroad range of jobs in
various classesO analysis that it replaSezGuidance to 29 C.F.R. & 1630.28ubstantiallyLimited
in Working, 74 Fed. Reg. at 48447.In any event, angnalytical approach used aid in assessment
of limitation in workingis valid onlyto the extent thats use is consistent with the ADAAAQOSs broad
construction mandate.

In addressing Otype of work,O the proposed reguliitistrapecify: OThe type of work at issue
includes the job the individual hagen performing, or for which the individual is applying, and jobs
with similar qualifications or jotrelated requirements which the individual would be substantially
limited in performing because of the impairment.0 29 C.F.R. @ 1630. 2())(7)(iiREDF
commends this language for illustrating several distinct Otype of workO categories that may be releve
in any given case. However, consistent with the ADAAAQOSs broad construction mandate, DREDF
urges the Commission to revise this language to makesit that the identified categories are
illustrative, not exhaustive.

DREDF also urges the Commission to replace the phasedaljodd requirementsO with the
unmodified term Orequirements.O This change recogniz€§dbadlatedO is a term of art in
employment law, which suggests that the validity of a particular requiremebé&agstablished. In
some instances, however, an employer may impose a requirement that is not demonstrably Ojob
related,O but that nevertheless serves to exclude an iradiwiith a disability from a job that he or she
is fully qualified to perform. For example, an employer may require that all employees have a valid
driverOs license, even for jobs that involve no driving atrakuch a circumstance, the driverOs
license mandate would be a requirement for theariving jobs, but not a properly OjodlatedO
requirement.DREDF thusurgesthe Commissiomo change the actual regulatory language of 29
C.F.R.=2 1630.2(j)(7)(iii)(A) to read as followgproposed new langueagtalicized):

(A) The type of work at issue includbat is not limited tdhe job the individual has been
performing, or for which the individual is applying, or jobs with similar qualificatmms

“0 DREDF also agrees with the CommissionOs assessment that O[m]any of the examples of types of
work, and many of the exnples of jokrelated work requirements characteristic of a type of work,

would E make up either a class or broad range of jobs under the prior standrd®wever, the

prior standard was so badly misconstrued and narrowed by 8bursto, includiig, and after the
Suttontrilogy N that is seems advisable to inaugurate use of new terminology in implementing the
ADAAA, in furtherance of CongressOs broad construction mandate.
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requirementsvhich the individual would be substantjalimited in performing because of the
impairment.

The proposed Otype of workO regulatiengspecify: OThe type of work at issue may often be
determined by reference to the nature of the work an individual is substantially limited in performing
becase of an impairment as compared to most people having comparable training, skills, and
abilitiesO 29 C.F.R. @ 1630.2(j)(7)(iii))(B). DREDF commends this languagekmowledging that
comparisons to targeted populations have an appropriate role in AR&AKsis. However, this
regulatory provision should also acknowledgepbtentialpropriety ofanalysis in light ofntra-
individual differences For example, individuals with learning disabilities may have limitations in
types of work involving produmn of written materials under time pressweperformance of
specificmathematicalauthorial or transcriptiofunctions,as evidenced by disparity between the
individualOs aptitude and actual versus expected achievedRBEDF thus urges the Commissito
change the first sentence of the actual regulatory language of 29 € F6B0.2(j)(7)(iii)(B) to read as
follows (proposed new language italicized):

(B) The type of work at issue may often be determined by reference to the nature of the work
an individual is substantially limited in performing because ofmapairment as compared to

most people having comparable training, skills, and abilibieby reference tantra-individual
difference.

The currently proposed regulatory provision 29 C.R.R630.2(j)(7)(ii))(B) then proceeds to
elaborateOExamples of types of work inclydeit are not limited to: Commercial truck driving (i.e.,
driving those types of trucks specifically regulated by the U.S. Department of Transportation as
commercial motowehicles), assembly line jobs, food service jobs, clerical jobs, or law enforcement
jobsO DREDF commends the EEOC for offering examples to help illustrateoticept addressed in
this provision. However, it may be more appropriate to expand thenmeget@ Ocommercial truck
drivingO to Ocommercial drivingO more generdilhyere mayalsobe other examplehatshould be
added. In preparing final examples, DREDF urges the Commission to pay particular attention to
information provided by commenters Wwitelevant expertise or experience.

Finally, the proposed Otype of workO regulations specify: OThe type of work at issue may also
be determined by reference to jodated requirements that an individual is substantially limited in
meeting because of ampairment as compared to most people performing those j@BsF.R. o
1630.2(j)(7)(iii))(C). As with theimmediately precedin@type of workO provisions, DREDF urges the
Commission tavoid reference to Ojetelated,O and tacludereference to intréndividual differences
here so that the revised first sentence of the actual regulatory language of 29«C.F.R.
1630.2(j)(7)(iii)(C) reads as follow@roposed new language italicized):

(C) The type of work at issue may also be determined by referejatereguirementshat an
individual is substantially limited in meeting because of an impairment as compared to most
people performing those jolbsy; by reference to intrendividual difference.
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The currently proposed regulatory provision 29 C.F.R.301&j)(7)(ii))(C) then proceeds to
elaborate, offering OExamples of-jeltated requirements that are characteristic of types of Wbrk.O
Again, DREDF urges the Commission to replace the reference toeljtaniO requirements with a
reference to Ojobgairementsn final regulations. Beyond that, DREDF commends the EEOC for
offering examples, and in preparing final examples urges the Commisgiay particular attention to
information provided by commenters with relevant expertise or experience.

Evidence of Ability to Obtain Other Employment Not Dispositive
P29 C.F.R. @ 1630.2(j)(7)(iv)

Consistent with the ADAAAOSs focus on addressing and redressing discrimination, the propose
EEOC regulations properly confirm: OThe fact that an individual hagetl employment elsewhere
is not dispositive of whether an individual is substantially limited in working.0 29 ®@.F.R.
1630.2(j)(7)(iv). This is confirmed in the Guidance, which also ofiansadditional related instruction
OSimilarly someone who, wk to an impairment, is substantially limited in the ability to perform a type
of work will be substantially limited in working even if the individual possesses skills that would
qualify him or her for another type of workS2e Guidance to 29 C.F.R. 3062 (j)(Substantially
Limited in Working, 74 Fed. Reg. at 4884 DREDF urges the Commission to include this additional
instruction in actual regulatory language, changing 29 C#1830.2(j)(7)(iv) to read as follows:

(iv) Evidence of Ability to Obta Employment Elsewherd& he fact that an individual has
obtained employment elsewhere is not dispositive of whether an individual is substantially
limited in working. Similarly, someone who, due to an impairment, is substantially limited in
the abilityto perform a type of work will be substantially limited in working even if the
individual possesses skills that would qualify him or her for another type of work.

“! The examples provided in regulatory language Oinclude, but are not timjtsak requiring:

Repetitive bending, reaching, or manual tasks; repetitive or heavy lifting; prolonged sitting or standing
extensive walking; driving; working under certain conditions, such as in workplaces characterized by
high temperatures, high rsa& levels, or high stress; or working rotating, irregular, or excessively long
shifts.0 29 C.F.R. @ 1630.2(j)(7)(iii))(C). As already noted above in connection with discussion of 29
C.F.R. ® 1630.2(j)(7)(i), four detailed illustrations are offeretbgmrticular impairments. These
examplesshould have a place in the final regulations, subject to the discussion above at n.38.
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Record of Impairment 29 C.F.R. @ 1630.2(k)

BULLET POINT: The proposed EEOC regulations addressing “record” of impairment are
generally faithful to Congress’s ADAAA instructions and intent, including requirements for
broad construction, and instructions to avoid extensive analysis and undue focus on the
preliminary question of whether a particular individual has a “disability.” In finalizing examples,
the EEOC should pay particular attention to commenters with relevant expertise and experience.

ADA statutory language continues to specify that nondiscrimination protections are extended tc
anyindividual with a Orecord ofO a substantially limiting impairm&ee42 U.S.C. & 1212(1)(B).
But in enacting the ADAAA, Congress has clarified and confirmed that this protection is subject to the
lawOdroad construction mandate and general purpassading the instruction for interpretation
consistent with prd 990 Rehabilitation Act authorityThe EEOCOs propos&uidancecorrectly
notesthe relevance of general ADAAA principl&directed at achieving the congressional geal O
ensure that peoplare not discriminated against because of a history of disability.0 Guidance to 29
C.F.R. © 1630.2(k), 74 Fed. Reg. at 48448.

The proposed EEOC regulations are generally faithful to statute, specifying: OAn individual ha:
a record of a disability ifhe individual has a record ofdgsability if the individual has a history of, or
has been misclassified as having, a mental or physical impairment that substantially limits one or mor
major life activities.O 29 C.F.R. & 1630.2(k)(The poposed regattorylanguage also includéso
examples thaappear appropriate to this sectfdnHowever, in preparing final examples, DREDF
urges the Commission to pay particular attention to information provided by commenters with relevan
expertise or experience.

In addition to setting out the general Orecord ofO definition and offering examples, the propose
regulations appropriately confirm the applicable broad construction mandate in actual regulatory
language See?9 C.F.R. & 1630.2(k)(2hich currently reasglin entirety:

“2 gpecifically, the Guidance to 29 C.F.R. & 1630.2(k) notes: OThe term Osubstantially limits® under 1
second prong of the deftion of disability [42 U.S.C. & 12102(1)(B)] is to be construed in accordance
with the same principles applicable under the first prong [42 U.S.C. @ 12102(1)(A)]. In other words,
the term is to be construed broadly to the maximum extent permittedtbed®DA and should not

require extensive analysisT3 Fed. Reg. at 48448.

“3 Specifically, regulatory language includes examples of medically eradicated cancer, and temporary
reaction to medication misdiagnosed as bipolar disorder. See 29 C.F.R. #(K)¢B(i)(Example )

and (ii)Example 2 The Guidance to 29 C.F.R. & 1630.2(k) similarly elaborates on coverage of cured
and misclassified impairments (e.g, cancer, and erroneous identification of learning disabilities). See
74 Fed. Reg. at 48448.
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(2) Broad Construction.Whether an individual has a record of an impairment that substantially
limited a major life activity shall be construed broadly to the maximum extent permitted by the
ADA and should not demand extensive analysis. ir&lividual will be considered to have a
record of a disability if the individual has a history of an impairment that substantially limited
one or more major life activities when compared to most people in the general population, or
was misclassified asalwing had such an impairment.

While the regulatory language reference to broad construction should be retained, DREDF urges the
Commission to eliminate the second sentence of this provision. It dilutes the apparently intended
broad construction emphas#)dappears to be unnecessary, as the Orecord ofO definition is already se
out in 29 C.F.R. & 1630.2(k)(1), and further accomplished through the obviousefeesce to all of

the first prong analysis addressed in prior sections of the regulatioBEDBBiwus recommends that 29
C.F.R. © 1630.2(k)(2) be shortened to read as follows:

(2) Broad Construction.Whether an individual has a record of an impairment that substantially
limited a major life activity shall be construed broadly to the maximummegtrmitted by the
ADA and should not demand extensive analysis.

If the second sentence is retained, it should be revised to be consistent with DREDFOs propos
revision to 29 C.F.R. & 1630.2(j)(2)(iWonfirmingthatin addition to comparisons to Ompsbple in
the general population,O it may also be relevant to addresmiitidual differences, or comparisons
to or within particular classes of people when assessing limitation.

The final EEOC regulations should also confirm that individuals avifirecord ofO disability
are entitled to reasonable accommodation. This may be relevant, for example, to individuals with a
history of alcoholism or drug addiction. Such individuals may need time off, or altered or specific
work shifts in order to attenheetings relevant to maintaining sobriety. Accommodation in the form
of stable schedules, or avoidance of particular environments or stress triggers may also be relevant tc
such individualsas well as to individuals whose impairments have been medécalliijcated, but are
subject to recurrence. DREDF urges the Commission to include confirmation of accommodation
entitlementsn final regulatory languag@ccompanied by examples crafted with particular attention to
information offered by commenters witblevant expertise and experience.

Consistent with CongressOs instruction to focus on a cosense approach that avoids
extensive or exacting analysis, the Guidaioc29 C.F.R. @ 1630.2(korrectly explains that O[t]here
are many types of records tltatuld potentially contain this information, including but not limited to,
education, medical or employment recordg4Fed. Reg. at 48448owever, given the importance
and value of this instruction, the Commission sh¢ljcexpandthe identified exarples (e.g., to
include other types of disability records, such as disabled veterans and disability retirement
documentatio)y (2) clarify thatno particulartypeof evidence is required in a given ca&® clarify
thatredundantevidence is not requiredhoe there is credible basis for concluding that the definition is
satisfied; and4) include such instructions and examplesaictual regulatory language, either in the
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specificQecord ofO provision, or in connection witloregeneral instructions regandj evidentiary
issues. Sehurtherdiscussion below d&xpertMedicalScientific Evidence

Given the congressional goal to avoid inappropriate focus on definitional analysis, the propose:
regulations also properly clarify that whether or not an employelied onO a record of disability is
irrelevant to establishing disabjlitand properly belongs only imerits analysié?

Finally, the Guidancéo 29 C.F.R. & 1630.2(Kkorrectly notes that the ADAAA Orecord ofO
definition must be assessed on its oemmts. The fact that an individual has a history of meeting
anotherdefinition (e.g., record of being a disabled veteran, or of disability retirement) is not
dispositive, because O[o]ther statutes, regulations and programs may have a definition afOdisabil
that is not the same as the definition set forth in the ADM®&ed. Reg. at 48448{owever,
documentation of meeting another definition may provide evidence relevant to determining ADA
disability, particularly given the broad range of evidence itight properlybe used to demonstrate a
Orecord ofO substantially limiting impairmeRe evidentiary value of other types of OdisabilityO
records is implied in the Guidance, but not expressly acknowlédgede Commission should
consider making thisiore explicit in the final regulations, either in the specific Orecord ofO provision,
or in connection with more general instructions regarding evidentiary issues. See further discussion
below atExpertMedicalScientific Evidence

Regarded As Having Impairment D29 C.F.R. & 1630.2(

BULLET POINT: The proposed EEOC regulations addressing “regarded as” impairment are
generally faithful to Congress’s ADAAA instructions and intent, including requirements for
broad construction, and instructions to avoid extensive analysis and undue focus on the
preliminary question of whether a particular individual has a “disability.” The regulations
appropriately acknowledge that proof of a prohibited employment action based on an actual or

44 Specifically, the Guidance to 29 C.F.R. & 1630.2(k) explains: OThe Commission has deleted
language from the interpretive guidance accompanying the title | regulations issued in 1991, which
implied that evidence that an employer Orelied onO a reccsdhilitstiis necessary to establish

coverage under this definition of Odisability.O Only evidence that an individual has a past history of &
substantially limiting impairment is necessary to establish a record of a disability. Whether the
employer reliecn the record of a disability when making an employment decision is relevant to the
merits,i.e., whether the employer discriminated on the basis of disability.O 74 Fed. Reg. at 48448.

> Specifically, the Guidance to 29 C.F.R. & 1630.2(k) notes: Oinforden individual who has been
classified in a record as OdisabledO for some other purposes to be considered an individual with a
disability for purposes of part 1630, the impairmiedicated in the recoranust be a physical or

mental impairment thausstantially limits one or more of the individualOs major life activities.O

Fed. Reg. at 48448 (emphasis added). The italicized language suggests that other disability records
may be referenced as evidence in ADA definitional analysis.
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perceived impairment is sufficient to establish “regarded as” coverage, regardless of whether
the impairment limits or is perceived to limit a major life activity. In finalizing examples, the
EEOC should pay particular attention to commenters with relevant expertise and experience.

ADA statutory language continues to specify that nondiscrimination protections are extended t
any individual Oregarded as havingO a substantially limiting impairment. See 42 U.S.C. & 12102(1)(C
But in enacting the ADAAA, Congress has also includinga statutory section elaborating on this
definition*® As properly acknowledged by the proposed EEOC regulatibaADAAA clarified and
confirmed that the Oregarded asO protection is subject to the AmendmentOs broad construction man
and general purges, including the instruction for interpretation consistent witH pg®
Rehabilitation Act authorit§)’

Consistent with tis restored breadth of protectiohetEEOCOs proposefjulations correctly
confirm that proof ofanadverse employment actiém sufficient to establish Oregarded asO covétrage.
It is notadditionallynecessary to establigiither (1) that the employer believed there was substantial

¢ See Pub. LNo. 110325, & 4(a), 122 Stat. at 3555 (amending the ADA statutory definition set out at
42 U.S.C. @ 12102 to include a new Section 12102(3) that provides: O(A) An individual meets the
requirement of Obeing regarded as having such an impairmentO ifitheahestablishes that he or

she has been subjected to an action prohibited under this Act because of an actual or perceived
physical or mental impairment whether or not the impairment limits or is perceived to limit a major life
activity.O).

“"In paricular, Congress was committed to restoring the expansive interpretation of Oregarded asO
articulated by the federal high court in #hedine case. See Pub. L. No. 2325, & 2(b)(3), 122 Stat. at
3554 (identifying Congressional intent Oto reinstategsoning of the Supreme Court in School

Board of Nassau County v. Arline, 480 U.S. 273 (1987) which set forth a broad view of the third pronc
of the definition of handicap under the Rehabilitation Act of 19730). The EEOCOs proposed Guidanc
correctly nots this intended\rline restoration. See Guidance Introduction, 74 Fed. Reg. at 48444.

8 Specifically, 29 C.F.R. @ 1630I(1) provides:

In General. An individual is Oregarded asO having a disability if the individual is subject to an
action prohibite by this part, including neselection, demotion, termination, or denial of any
other term, condition, or privilege of employment, based on an actual or perceived physical or
mental impairment, whether or not the impairment limits or is perceived todimdjor life

activity. Proof that the individual was subjected to a prohibited employment aegon,

excluded from one job, because of an impairment (other than an impairment that is transitory
and minor, as discussed below [at 29 C.F.R. & 163@}(is sufficient to establish coverage
under the Oregarded asO definition. 2008 House Committee on Educ. and Labor Report at 12
14; 2008 Senate ManagersO Statement@t Evidence that the employer believed the
individual was substantially limited @ny major life activity is not required.
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limitation of major life activity’® or (2) any specific malign employer motivatidhHowever, the

proposed Guidance also correctly notes that evidence of employer prejudizeretevant (though
not required) evidenc®.

Actions Taken Based on Symptoms or Use of Mitigating Measures D29 C.F.R. @ 1630.9(2)

Consistent witthe ADAAAQOSs general pidiples of broad construction and focus on addressing
and redressing discrimination, the proposed EEOC regulations appropriately specify: OA prohibited
action based on an actual or perceived impairment includes, but is not limited to, an action based on :
symptom of such an impairment, or based on medication or any other mitigating measure used for su
an impairment.@9 C.F.R. @ 1630.9(2). This provision includes two examples that appear to be
appropriated this section? While the examples illusite that definitional coverage is available
regardlessof whether the employer was aware of (or correct about) the existence of an underlying

“9 This point is confirmed and illustrated in the proposed Guidance to 29 C.F.R. = )63@.%ed.

Reg. at 484488449 (OEvidence that the employer believed the individual was substantially limited in
any majotlife activity is not required. For example, if an employer refused to hire an applicant
because of skin graft scars, the employer has regarded the applicant as an individual with a disability.
Similarly, if an employer terminates an employee becausasiedncer, the employer has regarded the
employee as an individual with a disability. It is not necessary, as it was prior to the enactment of the
ADA Amendments Act, for an individual to demonstrate that a covered entity perceived him as
substantially imited in the ability to perform a major life activity.O)

*0 The lack of need for specifiemployer motivation is confirmed in the proposed Guidance to 29
C.F.R.©1630.2). See e.g74 Fed. Reg. at 48448 (Ocoverage can be established whether or not the
employer was motivated by myths, fears or stereotypas®y4 Fed. Reg. at 49449 (OUnder the
Amendments Act, an individual need not establish that an employer was motivated by myths, fears,
and stereotypes about an actual or perceived impairment bissstzoverage under the Oregarded asO
prong. As long as the employer bases an employment action on an actual or perceived impairment tt
was not transitory and minor, the employer regards the individual as disabled, whether or not myths,
fears or sterdgpes about disability motivated the employerOs decision. For this reason, the
Commission has deleted certain language about myths, fears, and stereotypes from the original versi
of this section of the appendix that might otherwise be misconstrued.O)

>l SeeGuidance t®9 C.F.Rx1630.2(l), 74 Fed. Regt 4844 (OOf course, evidence that an
employer harbored myths, fears, and stereotypes related to an impairment may be relevant in
establishing that the employer took a prohibited action based on thegnmept.O)

®2 Specifically, regulatory language includes examples of an individual not hired for a driving job
because he takes asgizure medication, and an individual denied employment because of a facial
associated with TouretteOs Syndrome. SeeR2B.Gia 1630.2)(2)(i)(Example 1 and (ii)Example

2). See also Guidance to 29 C.F.R. o 163)).24 Fed. Reg. at 48449.
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impairment, this point is important enough to be incluaedgenerainstruction. DREDF thus urges

the Commissin to revise29 C.F.R. & 1630.2(2) to read as follows.nlpreparing final examples,

DREDF urges the Commission to pay particular attention to information provided by commenters with
relevant expertise or experieng@oposed new language italicized)

(2) Actions Taken Based on Symptoms of an Impairment or Based on Use of Mitigating
Measures.A prohibited action based on an actual or perceived impairment includes, but is not
limited to, an action based on a symptom of such an impairment, or basedioatioe or any
other mitigating measure used for such an impairméuaidence that the employer was aware

of (or correct about) the existence of an actual underlying impairment is not required.

[with relevant examples]

Impairments That Fail To Meet Definition

BULLET POINT: The proposed EEOC regulations appropriately address the ADAAA exclusion of
temporary, non-chronic impairments of short duration with little or no residual effect. The
proposed EEOC regulations also provide that an impairment must be both “transitory” and
“minor” to come within the “transitory and minor” exception to “regarded as” coverage. The
proposed regulations also appropriately provide that this exception does not establish a
durational minimum for “actual” and “record of” disabilities. However, “transitory and minor”
examples included in the final regulations should be revised or reworded to more accurately
illustrate such conditions. In finalizing examples, the EEOC should pay particular attention to
commenters with relevant expertise and experience.

Impairments That Are Usually Not Disabilities D29 C.F.R. & 1630.2(j%)

In addressing the category of impairments that fail to meet the ADAAA definition, the
proposed EEOC regulatioasidres[tlemporary, nenhronic impaiments of short duration with
little or no residual effectsO. 29 C.F.R. @ 1630.2(j)(7). This regulatory provision further specifies that
such conditionsuuallywill not substantially limit a major life activity.@l. (emphasis added). This
is an impotant qualification, as it appropriately recognizes that in some instancesntitons
themselves or thenesidual effectsnayindeedresult in a statutory disability.

DREDF commends the EEOC for offering examples to help illustrate this concept. Th
examples currently provided regulatory languageclude Othe common cold, seasonal or common
influenza, a sprained joint, minor and raronic gastrointestinalisorders, or a broken bone that is
expected to heal completelyl®@ Additional example provided in Guidance include appendicitis, or
Qepisodicconditions that impose only minor limitationsO (such as seasonal allergies that do not create
substantial limitation even when active§eeGuidance to 29 C.F.R. & 1630.2(j)(7), 74 Fed. Reg. at
48448, see also Guidance to 29 C.F.R. & 1630I2({Renera), 74 Fed. Reg. at 48446 (identifying Othe
common cold or fluO as possible excluded conditiodsyvever, some of these conditions may be of
long enough duration, or may create sufficient limitgtiormeet the ADAAA definition of disability.

A timely illustration is HIN1 influenza, which can result in substantial limitation, or substantially
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limiting residual effects.Sprains and broken bones can also result give rise to Osubstantial limitationO
within the meaning of the ADAAA See further discussidrelowat Transitory and Minor In

preparing final examples of Oimpairments that are usually not disabilities,0 DREDF urges the
Commission to pay particular attention to information provided by carterewith relevant expertise

or experience.

Transitory and Minor D29 C.F.R. oz 1630.2(j)(2)(v) and 1630)&)

Consistent witithe ADAAAQOs broad construction mandate and general purposes, the proposec
regulations appropriately provide that the Ottarysand minorO exception set out in the Oregarded asO
Section 1630.2) definition Odoesot establish a durational minimum for the definition of Odisability®
under & 1630.2(g)(1)(actual disability) or & 1630.2(g)(2)(record of a disaltiityFonsequetty,

O[a]n impairment may substantially limit a major life activity even if it lasts, or is expected to last, for
fewer than six months.@9 C.F.R. @ 1630.2(j)j2v).

Consistent with statutory languatjehe proposed Section 1630)28) correctly noteshat the
Oregarded asO coverage exceptionlysapplicable when the impairment at issubath transitory
and minor. Becauséoth conditions (Otransitorg@d OminorQ) must be met, the first two examples
provided in the proposed regulations are netlist illustrations, and should be revised or replaced.

Specifically,Example Iposits a Osprained wristO that precludes typing for Othree weeks.O
While Othree weeksO is likely transitory, a Osprained wristO magtiwelminor (e.g., imayresult
in a need for immobilization or restricted manual activity, particularly of a dominani thamaly also
affect personal care activities such as badhirBge 29 C.F.R. & 1630%B8)(i). Example 2posits Oa
broken leg that is expected to heal normallg€® 29 C.F.R. o 1630L%@)(ii). A broken leg, which
almost invariably requires either a cast, or immobilization, or both, seems by common sense to be
inevitablynot Ominor.O Additionally, in contrastBwample 1no time frame is provided Example
2. Even a broken leg that is Oexpected to heal normallyO often requires an extended healing period
weeks or months, and thus is not a good example of a OtransitoryO condition, unless the time frame 1
complete healing is explicitly specified to beestremely short duration.

The proposed regulations do offer appropriate examples of circumstances thatetdeild
within this Otransitory and minorO coverage exception. See 29 C.F.R. al){8R0ip(Example 3
carpal tunnel assumed to preclsembly line work); 29 C.F.R. & 1630)&)(iv) (Examples -
assumed Hepatitis C condition); and 29 C.F.R. & 168B2({v)(Example 5 assumed heart disease,

3 See 29 C.F.R. & 1630.2(j)(2); see also Guidance to 29 C.F.R. = 163qI&({penera), 74 Fed.
Reg. at 4844@18447.

> SeePub. L. No. 1125, = 4(a), 122 Stat. at 3555 (amending the ADA statutory definition set out at
42 U.S.C. v 12102 to include a new Section 12102(3)(B) that articulates the Otransitory and minorO
exception to Oregarded asO coverage).
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even though reality is a mild intestinal virus). The additional example offered in thenGaiida
similarly an appropriate illustration of circumstances that waoldall within the exception. See
Guidanceo 29 C.F.R. @ 1630.9( 74 Fed. Reg. a8449 (minor hand wound assumed to be
symptomatic of HIV infection).

In preparing final exampseof Oimpairments that are usually not disabilities,O DREDF urges the
Commission to pay particular attention to information provided by commenters with relevant expertise
or experience.

Expert-Medical-Scientific Evidence

BULLET POINT: the proposed EEOC regulations appropriately note that definitional analysis
should be based on a common-sense approach that does not require an exacting or statistical
analysis. The EEOC has appropriately eliminated previous regulatory references that
contributed to overly stringent evidentiary standards. However, the final regulations should
offer more alternative evidentiary guidance relevant to implementing the ADAAA’s expansive
coverage mandate, including guidance as to the role of expert, medical and scientific evidence.

The ADAAA reflects CongressOs clearly expressed intent to address and redress discriminatic
avoiding undue focus on the preliminapyestion of whether an individual has a Odisability,® and
using a commossense approach to this threshold deteation that does not requia@ exacting
assessment. This intent is memorialized in an explicit statutory instruction, which specifies Othat the
question of whether an individualOs impairment is a disability under the ADA should not demand
extensive anabkis.&

Consistent with this purpose, the EEOCOs proposed Guidance correctly notes that Congress t
rejected the onerous evidentiary requireméms came to characterizeepious ADAcase law and
analysis®® Similarly, the Guidancappropriately jusfies the eliminaion of previous regulatory

> See Pub. L. No. 1325, @ 2(b)(5), 122 Stat. at 3554.

°% See Guidance Introduction, 74 Fed. Reg. at 48444 (explaining that O[p]ursuant to the 2008
amendments E the determination of whether an individual has a disability should not demand
extensive analysisO and offerinpvant citations to legislative history). See also Guidance to 29
C.F.R. 1 1630.2(j)6 Genera), 74 Fed. Reg. at 48446 (substantial limitation analysis Oshould be based
on a commorsense approach that does not require an exacting or statistical an&ygighce to 29

C.F.R. © 1630.2(jRubstantially Limited in Working74 Fed. Reg. at 48448 (Othe statistical analysis
previously required by some courts will not be needed in order to establish that an individual is
substantially limited in workingSeee.g., Duncan v. WMATAR40 F.3d 1110 (DC Cir. 200I)aylor

v. Federal Expressi29 F.3d 461 (ACir. 2005).0)
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instructionsnow deemedncompatible with mandated ADAAA analysis specific circumstances,
such as assessment of limitations in workihg

The proposed EEOC regulations also address some evidentiary isselesarice to ADAAA
analysis. For example, the Guidance contemplates that evidence provided by an individual with a
disability canprovide sufficient basis for assessment of limitation in working, eliminating the need for
expert testimony in most cas&sThe Guidance also identifies some illustrative types of evidence that
can be used to establish Orecord ofO disaBility.

However, given the importancéd evidentiary issues to individuals with disabilities, employers
and courts, DREDF urges the Corssion to offer more alternative evidentiary guidance relevant to
implementing the ADAAAOs expansive coverage mandiatearticular thefinal regulations should
emphasize thbroad range of types of evidence (bdticumentary antkstimonal) that can baised to
establish disability.Certainly this can include expernhd scientifidestimony, andlisclosure of
medical records. However,dse types of evidence tend todomaongthe most expensive, and the most
invasiveof privacy. Employers and courts shld thusnot be permitted toequire this type of
evidencewhen othercredibleevidence is availableThe final regulations should specify that there
must be a casky-case inquiry to determine if such extraordinary evidence is truly needsthtdish
the existence of a Odisability.O

Alternativeless expensive and invasiyges of evidence to be identified and discussed in final
regulations might idlude, for examplg(1) declarations or testimony of the individual with a
disability; (2) declaratios or testimony of lay witnesses (family, friends, neighbors, etc.) with
information relevant to definitional analysis; (3) summary statements from qualified health care or

°" See Guidance t29 C.F.R. a 1630.2(jRubstantially Limited in Working74 Fed. Reg. at 48448

(Othe specific factors in the prior reguatthat guided determination of whether the limitation in

working was Osubstantial® have been eliminated, including the geographic area to which the individt
had reasonable access, the job from which the individual has been disqualified and the ndimber an
types of jobs using (and the number and type not using) similar training, knowledge, skills, or abilities
within that geographical area from which the individual is also disqualified because of the
impairment.O).

*8 See Guidance to 29 C.F.R. & 163[)(Substantially Limited in Workingy4 Fed. Reg. at 48448

(Qusing the Otype of workO standard, evidence from the individual regarding his educational and
vocational background and the limitations resulting from his impairment may be sufficient for a court
to conclude from the nature of the jobs implicated that he is substantially limited in performing a type
of work. Expert testimony concerning the types of jobs in which the individual is substantially limited
will generally not be needed.O).

%9 See Guidareto 29 C.F.R. = 1630.2(k), 74 Fed. Reg. at 48448 (OThere are many types of records
that could potentially contain this information [documenting record of impairment], including but not
limited to, education, medical or employment records.O).
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service providers offering information relevant to definitional analysis (e.g.ire@tion of

impairment and related limitations memorialized on provider letterhead, or offered by declaration or
testimony); noAmedical records containing information relevant to definitional analysis (e.g., other
types of disability recordd such as vetrans or retirement recorfls or certificate or licensure

records that confirm impairment and related limitations).

In addition toexpanding theange ofevidentiary examples, DRED#sourges the
Commission tcclarify thatno particular typeof evidences required in a given case, and that
redundantevidence is not required once there is credible basis for concluding that the definition is
satisfied Evidentiary examples and instructions should be included not only in Guidanoeabiuial
regulatorylanguagewvhere particularly relevant

Analysis Relevant to Vision Impairments

BULLET POINT: the final EEOC regulations should duplicate exact statutory language as to the
narrow “ordinary eyeglasses and contact lenses” exception to the new statutory mandate
regarding ameliorative measures analysis. The final EEOC regulations should also include an
additional provision explicitly confirming that a person need not be an individual with a
“disability” in order to challenge vision qualification standards. In finalizing examples, the
EEOC should pay particular attention to commenters with relevant expertise and experience.

Narrow “Ordinary Eveglasses or Contact Lenses” Exception
- 29 C.F.R. © 1630.2(j)(3)(i)(Axnd 29 C.F.R. oa 1630.2(j)(3)(iv)

The poposed regulationsppropriatelyaddress a new statutory provision tbia@ates a narrow
Oordinary eyeglasses or contact lensgséption to the general rulequiringassessment of limitation
without regard to ameliorative measuf®sThe proposed regdationis an almost verbatim
reproduction of thisiewstatutory language, bomits the express reference to the fact that ordinary
eyeglasses and contacts are mitigating measuresuamahtly uses the phrasati@ndeterminingO in
place of the statutoryhrase i@ determining.C8ee 29 C.F.R. @ 1630.2(j)(iv}.o ensure complete
conformityto statutory languag®REDF urgs the Commission to change the first sentence of this
regulatory provision to duplicate exact statutory language, reading as follows:

(iv) The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact
lenses shall be considered in determining whether an impairment substantially limits a major
life activity. E

%0 Specifially, the ADA statutory definitions set out at 42 U.Sx12102 have been amended to add a
new Section 12102(4)(E)(ii), which provides: OThe ameliorative effects of the mitigating measures of
ordinary eyeglasses or contact lenses shall be consideredermahing whether an impairment
substantially limits a major life activity.O Pub. L. 1325 © 4(a), 122 Stat. at 3556.
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The second sentence of this proposglilatory prowsionis an appropriate summary of the
new statutoryfanguage defining Oordinary eyeglasses or contact ler8ee29 C.F.R. &
1630.2(jY3)(iv).®* The proposed regulations are also correctly note that the Oordinary eyeglasses and
contact lensesO exceptibwesnot include Olowwision devices,O whicheaexpressly defined in new
statutory language as Odevices that magnify, enhamctherwise augment a visual imagé&ee 29
C.F.R. = 1630.2 (j)(3)(ii)(A)(noting in discussion of general ameliorative mesisunalysis that Olew
vision devicesO are mitigating measures thataresubject to the Oordinary lensesO excefffion).

In crafting final examples related to these regulatory provisions, DREDF urges the Commissior
to pay particular attention to infoation offered by commenters with expertise and experience as to
vision impairments.

Broad Standing to Challenge Uncorrected Vision Standards - 29 C.F.R. © 1630.10

The proposed regulations appropriately duplicate statutory language specifying that
Oa cwered entity shall not use qualification standards, employment tests, or other selection criteria
based on an individualOs uncorrected vision unless the standard, test, or other selection criteria, as u
by the covered entity, is shown to be-j@hatedfor the position in question and consistent with
business necessity.0 See 29 C.F.R. & 1630.40(tHub. L. No. 116325, & 5p), 122 Statat 3557
(specifying changes to the statutory language of 42 U.S.C. ox 12111(8) and 12113 to accomplish the:
amendanents).

This statutory language clearly puts the entire focus of this provision on the actions of the
covered entity. This formulation establistmes onlythat it is the covered entityOs burden of proof to
establish the propriety of any uncorrectesiam standards, baisothat such standards are subject to
challenge by any person, not just individuals who meet the ADAAA definition of disability. This is
made explicit in the Guidance, which explains: OBecause the statute does not limit the movision
uncorrected vision standards to individuals with disabilities, a person does not need to be an individue
with a disability in order to challenge such qualification standards.O 74 Fed. Reg. 48450. DREDF
urges the Commission to also include this indion in the regulation itself, by adding language and
renumbering the proposed provision as follgm®posed new language italicized)

o 1630.10 Qualification standards, tests, and other selection criteria.

E

(b)(i) Notwithstanding paragraph (j)(3)(ief @ 1630.2 of this part, a covered entity shall not
use qualification standards, employment tests, or other selection criteria based on an

®1 Specifically, the newly added statutory provision now codified at 42 U.S.C. a 12102(4)(E)(iii)(1)
defines such glasses or lenasshose that are Ointended to fully correct visual acuity or eliminate
refractive error.O See Pub. L. 1325 © 4(a), 122 Stat. at 3556.

%2 This is again based on statute. See Pub. L-3250 4(a), 122 Stat. at 3556 (amending the ADA
statutory definibns set out at 42 U.S.C. & 12102 to add a new Section 12102(4)(E)(iii)(11)).
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individualOs uncorrected vision unless the standard, test, or other selection criteria, as used by
the covered e, is shown to be jobelated for the position in question and consistent with
business necessity.

(if) A person does not need to be an individual with a disability as defined by this part in
order to challenge such qualification standards.

However, regardless of whether such atpkcit regulatory subsectiois included, there is a

clear statutory mandate permitting challenges to visions standards by persons who do not meet the
ADAAA definition of Odisability.O

Claims of No Disability D29 C.F.R & 1630.4(b)

BULLET POINT: the proposed EEOC regulations appropriately address the express ADAAA
invalidation of “claims of no disability.”

The proposed regulations appropriately address a new statutory provision that specifies:
ONothing in this Act stil provide the basis for a claim by an individual without a disability that the
individual was subject to discrimination because of the individualOs lack of disalSktsRQb. L.
110325, o 6(a)122 Stat. 3558558 (amending the ADAprovisions st out at 42 U.S.C. & 12201 to
add a new Section 12201(g)). The proposed regulations appriypcatdirm that this amendment
invalidates, among other Ono disabilityO claims, any claim Othat an individual with a disability was
granted an accommodation thatsaenied to an individual without a disability.0 29 C.F.R. &
1630.4(b)

Conclusion

We commend the Commission facting on theclearcongressional mandate for a broad
definition of disability no need for extensive analysis, and primary focus on theatquestion of
whether discrimination has occurred. Consistent with CongressOs instructions and intent, the
CommissionOs regulations will help engulieand vigorous implementation and enforcement
of federal disability civil rights laws.



